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property value are considered confiden-
tial information, and shall only be dis-
closed as determined at the sole discre-
tion of the NRCS in accordance with
applicable law.

(d) Enforcement actions undertaken
by the NRCS in furtherance of its fed-
erally held property rights are under
the jurisdiction of the federal courts
and not subject to review under admin-
istrative appeal regulations.

§1467.19 Scheme and device.

(a) If it is determined by the NRCS
that a participant has employed a
scheme or device to defeat the purposes
of this part, any part of any program
payment otherwise due or paid such
participant during the applicable pe-
riod may be withheld or be required to
be refunded with interest thereon, as
determined appropriate by NRCS.

(b) A scheme or device includes, but
is not limited to, coercion, fraud, mis-
representation, depriving any other
person of payments for cost-share prac-
tices, contracts, or easements for the
purpose of obtaining a payment to
which a person would otherwise not be
entitled.

(c) A participant who succeeds to the
responsibilities under this part shall
report in writing to the NRCS any in-
terest of any kind in enrolled land that
is held by a predecessor or any lender.
A failure of full disclosure will be con-
sidered a scheme or device under this
section.

§1467.20 Market-based
initiatives.

(a) Acceptance and use of contributions.
Section 1241(e) of the Food Security
Act of 1985, as amended, (16 U.S.C.
3841(e)), allows the Chief to accept and
use contributions of non-Federal funds
to support the purposes of the program.
These funds shall be available without
further appropriation and until ex-
pended, to carry out the program.

(b) Ecosystem Services Credits for Con-
servation Improvements. (1) USDA recog-
nizes that environmental benefits will
be achieved by implementing conserva-
tion practices and activities funded
through WRP, and that environmental
credits may be gained as a result of im-
plementing activities compatible with
the purposes of a WRP easement, 30-

conservation
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year contract, or restoration cost-
share agreement. NRCS asserts no di-
rect or indirect interest in these cred-
its. However, NRCS retains the author-
ity to ensure that the requirements of
the WRPO, contract, and easement
deed are met. Where activities required
under an environmental credit agree-
ment may affect land covered under a
WRP easement, 30-year contract, or
restoration cost-share agreement, par-
ticipants are highly encouraged to re-
quest a compatibility assessment from
NRCS prior to entering into such
agreements.

(2) Section 1222(f)(2) of the Food Se-
curity Act of 1985 as amended, does not
allow wetlands restored with Federal
funds to be utilized for Food Security
Act wetland mitigation purposes.
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Subpart A—General Provisions

§1468.1 Applicability.

(a) The regulations in this part set
forth requirements, policies, and proce-
dures for implementation of the Agri-
cultural Conservation Easement Pro-
gram (ACEP) administered by the Nat-
ural Resources Conservation Service
(NRCS).

(b) The NRCS Chief may implement
ACEP in any of the 50 States, the Dis-
trict of Columbia, Commonwealth of
Puerto Rico, Guam, the Virgin Islands
of the United States, American Samoa,
and the Commonwealth of the North-
ern Mariana Islands.

(c) Subpart B of this part sets forth
additional requirements, policies, and
procedures for implementation of the
Agricultural Land Easements (ALE)
component of ACEP.

(d) Subpart C of this part sets forth
additional requirements, policies, and
procedures for the Wetland Reserve
Easement (WRE) component of ACEP.

(e) Easement lands previously en-
rolled under the Farm and Ranch
Lands Protection Program (7 CFR part
1491), the Grassland Reserve Program
(7T CFR part 1415), and the Wetlands Re-
serve Program (7 CFR part 1467) are
considered enrolled in ACEP. Existing
easements and agreements remain
valid and enforceable, and subject to
the legal framework in place at the
time of enrollment, except that the
long-term stewardship and manage-
ment of these easements, and any
ACEP funding made available for im-
plementation, will be in accordance
with this part.

§1468.2 Administration.

(a) The regulations in this part will
be administered under the general su-
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pervision and direction of the NRCS
Chief.

(b) NRCS may seek advice from the
State Technical Committee on the
identification of lands of statewide im-
portance, development of a priority
ranking process, and related technical
matters.

(c) NRCS may delegate at any time
its wetlands reserve easement manage-
ment responsibilities to other Federal
or State agencies or conservation orga-
nizations that have appropriate au-
thority, expertise and technical and fi-
nancial resources, as determined by
NRCS, to carry out such delegated re-
sponsibilities.

(d) NRCS may delegate at any time
its wetlands reserve easement moni-
toring and enforcement responsibilities
to other Federal or State agencies that
have the appropriate authority, exper-
tise, and technical and financial re-
sources, as determined by NRCS, to
carry out such delegated responsibil-
ities.

(e) NRCS may consult Federal or
State agencies, conservation districts,
or other organizations in program ad-
ministration. No determination by
these agencies or organizations will
compel NRCS to take any action which
NRCS determines does not serve the
purposes of the program established by
this part.

(f) The Chief may allocate funds for
purposes related to: encouraging en-
rollment by beginning farmers or
ranchers, socially disadvantaged farm-
ers or ranchers, limited resource farm-
ers or ranchers, Indian tribes, and vet-
eran farmers or ranchers as authorized
by 16 U.S.C. 3844; special pilot pro-
grams for easement management and
monitoring; cooperative agreements
with other agencies and organizations
to assist with program implementa-
tion; coordination of easement enroll-
ment across State boundaries; coordi-
nation of the development of easement
plans; or for other goals of the ACEP
found in this part.

(g) No delegation in the administra-
tion of this part to lower organiza-
tional levels will preclude the Chief
from making any determinations under
this part, re-delegating to other orga-
nizational levels, or from reversing or
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modifying any determination made
under this part.

(h) The Chief may modify or waive
nonstatutory, discretionary provisions
of this part if the Chief determines the
waiver of such discretionary provision
is necessary to further the purposes of
ACEP under the Regional Conservation
Partnership Program (RCPP) author-
ized by Subtitle I of Title XII of the
Food Security Act of 1985. The waiver
must further ACEP purposes while also
addressing whether the purpose and
conservation objectives of the RCPP
project(s) are consistent with the spe-
cific Wetland Reserve Easement (WRE)
or Agricultural Land Easement (ALE)
conservation purpose and objectives.
No waiver will result in reducing the
quality of wetland wildlife habitat that
is restored under WRE, or the protec-
tion for agricultural viability under
ALE.

(i) To assist in RCPP implementation
the Chief may also waive the applica-
bility of the limitation in section
1001D(b)(2) of the Food Security Act of
1985 for participating landowners if the
Chief determines that the waiver is
necessary to fulfill RCPP objectives.

§1468.3 Definitions.

The following definitions will apply
to this part, and all documents issued
in accordance with this part, unless
specified otherwise:

30-year Contract means an ACEP-
WRE contract that is for a duration of
30 years and is limited to acreage
owned by Indian Tribes.

Access means legal and physical in-
gress and egress to the entire easement
area over adjacent or contiguous lands
for the exercise of any of the rights or
interests under the easement for the
duration of its term for the purposes of
the program. Access for easement en-
rollments must be described in the
easement deed.

Acreage owned by Indian Tribes means
lands held in private ownership by an
Indian Tribe or individual Tribal mem-
ber and lands held in trust by a native
corporation, Tribe or the Bureau of In-
dian Affairs.

Active agricultural production means
that on lands that meet the definition
of being in agricultural use, agricul-
tural or forest-related products or live-
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stock are being produced or have been
produced within one year of the date of
application by an eligible entity for
funding under subpart B of this part.
Land may also be considered in active
agricultural production if it is current
or former CRP land that is planted,
considered planted, or in conserving
use as determined by NRCS.

Agreement means the document that
specifies the obligations and rights of
NRCS and any person, legal entity, or
eligible entity who is participating in
the program or any document that au-
thorizes the transfer of assistance be-
tween NRCS and a third party for pro-
vision of authorized goods and services
associated with program implementa-
tion. Agreements may include but are
not limited to an agreement to pur-
chase, a wetland reserve easement res-
toration agreement, a cooperative
agreement, a partnership agreement,
or an interagency agreement.

Agreement to purchase means the legal
document that is the equivalent of a
real estate purchase and sale contract.
The landowner signs the agreement to
purchase, which is the authorization
for NRCS to proceed with the wetland
reserve easement acquisition process
and to incur costs for surveys, title
clearance, due diligence activities, and
closing procedures on the easement.

Agricultural commodily means any ag-
ricultural commodity planted and pro-
duced in a State by annual tilling of
the soil, including tilling by one-trip
planters or sugarcane planted and pro-
duced in a State.

Agricultural uses means those activi-
ties defined by a State’s farm or ranch
land protection program, or where no
program exists, by the State agricul-
tural use tax assessment program.
However, if NRCS determines that a
State definition of agricultural use is
so broad that an included use would
constitute a violation of Federal law,
degrade soils, the agricultural nature
of the land or the related natural re-
sources, NRCS reserves the right to im-
pose greater deed restrictions on the
property to be subject to an agricul-
tural land easement. These deed re-
strictions would narrow the State defi-
nition of agricultural use in order to
meet Federal law, or to protect soils,
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the agricultural nature of the land, or
related natural resources.

Agricultural land easement means an
easement or other interest in eligible
land that is conveyed for the purposes
of protecting natural resources and the
agricultural nature of the land, and of
promoting agricultural viability for fu-
ture generations, and permits the land-
owner the right to continue agricul-
tural production and related uses sub-
ject to an agricultural land easement
plan.

Agricultural land easement plan means
the document developed by NRCS or
provided by the eligible entity and ap-
proved by NRCS, in consultation with
the eligible entity and landowner, that
describes the activities which promote
the long-term viability of the land to
meet the purposes for which the ease-
ment was acquired. The agricultural
land easement plan includes a descrip-
tion of the farm or ranch management
system, conservation practices that ad-
dress the resource concerns for which
the easement was enrolled, and any re-
quired component plans such as a
grasslands management plan, forest
management plan, or conservation plan
as defined in this part. Where appro-
priate, the agricultural land easement
plan will include conversion of highly
erodible cropland to less intensive uses.

Beginning farmer or rancher means an
individual or legal entity who:

(1) Has not operated a farm or ranch,
or who has operated a farm or ranch
for not more than 10 consecutive years
and who will materially and substan-
tially participate in the operation of
the farm or ranch. This requirement
applies to all members of a legal enti-
ty.

(2) In the case of an individual, indi-
vidually, or with the immediate fam-
ily, material and substantial participa-
tion requires that the individual pro-
vide substantial day-to-day labor and
management of the farm or ranch con-
sistent with the practices in the coun-
ty or State where the farm is located.

(3) In the case of a legal entity or
joint operation, all members must ma-
terially and substantially participate
in the operation of the farm or ranch.
Material and substantial participation
requires that each of the members pro-
vide some amount of the management
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or labor and management necessary for
day-to-day activities, such that if each
of the members did not provide these
inputs, operation of the farm or ranch
would be seriously impaired.

Certified entity means an eligible enti-
ty that NRCS has determined to meet
the certification requirements in
1468.27 for the purposes of ACEP-ALE.

Chief means the Chief of the Natural
Resources Conservation Service or the
person delegated the authority to act
for the Chief.

Commenced conversion wetland means
a wetland or converted wetland for
which the Farm Service Agency (FSA)
has determined that the wetland ma-
nipulation was contracted for, started,
or for which financial obligation was
incurred before December 23, 1985.

Commodity Credit Corporation (CCC) is
a wholly-owned government corpora-
tion within the Department of Agri-
culture.

Compatible use means a use or activ-
ity conducted on a wetland reserve
easement that NRCS determines, in its
sole discretion, is consistent with the
long-term protection and enhancement
of the wetland and other natural values
of the easement area when performed
according to amount, method, timing,
frequency, intensity, and duration lim-
itations prescribed by NRCS.

Conservation plan is the document
that—

(1) Applies to highly erodible crop-
land;

(2) Describes the conservation system
applicable to the highly erodible crop-
land and describes the decisions of the
person with respect to location, land
use, tillage systems, and conservation
treatment measures and schedules and
where appropriate, will include conver-
sion of highly erodible cropland to less
intensive uses; and

(3) Is developed in accordance with 7
CFR part 12.

Conservation practice means a speci-
fied treatment, such as a vegetative,
structural, or land management prac-
tice, that is planned and applied ac-
cording to NRCS standards and speci-
fications.

Conservation Reserve Program (CRP)
means the program administered by
the CCC pursuant to 16 U.S.C. 3831-3836.
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Converted wetland means a wetland
that has been drained, dredged, filled,
leveled, or otherwise manipulated (in-
cluding the removal of woody vegeta-
tion or any activity that results in im-
pairing or reducing the flow, circula-
tion, or reach of water) for the purpose
of, or to have the effect of, making pos-
sible the production of an agricultural
commodity if such production would
not have been possible but for such ac-
tion, and before such action such land
was wetland, farmed wetland, or
farmed-wetland pasture and was nei-
ther highly erodible land nor highly
erodible cropland.

Cooperative agreement means the doc-
ument that specifies the obligations
and rights of NRCS and eligible enti-
ties participating in the program under
subpart B or the document that au-
thorizes the transfer of assistance be-
tween NRCS and a non-Federal entity
associated with implementation of the
program under subpart C.

Cost-share payment means the pay-
ment made by NRCS to an eligible en-
tity for the purchase of an ALE ease-
ment as set forth in subpart B of this
part.

Dedicated fund means an account held
by a nongovernmental organization
which is sufficiently capitalized for the
purpose of covering expenses assocCi-
ated with the management, moni-
toring, and enforcement of agricultural
land easements and where such ac-
count cannot be used for other pur-
poses.

Easement area means the portion of a
parcel that is encumbered by an ACEP
easement.

Easement exchange means a real es-
tate transaction where NRCS, on be-
half of the United States and in its sole
discretion, relinquishes all or a portion
of its real property rights or interests
in an easement which are replaced by
real property rights or interests grant-
ed through an easement that has equiv-
alent or greater conservation value,
acreage, and economic value to the
United States on land that is not adja-
cent to the original easement area.
NRCS is not required to exchange any
of its rights in an easement, and ease-
ment exchanges are discretionary, vol-
untary, real estate transactions be-
tween the United States, landowner,
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and other parties with an interest in
the easement.

Easement modification means a real es-
tate transaction where NRCS, on be-
half of the United States and in its sole
discretion, agrees to adjust the bound-
aries or terms of an easement that will
result in equivalent or greater con-
servation value, acreage, and economic
value to the United States, and the
modification only involves lands with-
in or physically adjacent to the origi-
nal easement area. NRCS is not re-
quired to modify any of its rights in an
easement, and easement modifications
are discretionary, voluntary, real es-
tate transactions between the United
States, landowner, and other parties
with an interest in the easement that
are subject to the requirements of this
part.

Easement payment means the consid-
eration paid to a participant or their
assignee for an easement conveyed to
the United States under the ACEP-
WRE, or the consideration paid to an
Indian Tribe or Tribal members for en-
tering into 30-year contracts.

Easement restoration agreement means
the agreement or contract NRCS en-
ters into with the landowner or a third
party to implement the WRPO on a
wetland reserve easement or 30-year
contract enrollment.

Easement subordination means a real
estate transaction where NRCS, on be-
half of the United States and in its sole
discretion, agrees to subordinate its
real property rights on all or a portion
of an easement as part of an easement
exchange or easement modification.
The subordinated rights will be re-
placed by rights that are of equivalent
or greater conservation value, acreage,
and economic value to the United
States. NRCS is not required to subor-
dinate any of its rights in an easement,
and easement subordinations are dis-
cretionary, voluntary, real estate
transactions between the TUnited
States, landowner, and other parties
with an interest in the easement that
are subject to the requirements of this
part.

Easement termination means a real es-
tate transaction where NRCS, on be-
half of the United States and in its sole
discretion, agrees to terminate its
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rights in an easement or portion there-
of to facilitate a project that addresses
a compelling public need for which
there is no practicable alternative and
such termination action will result in
equivalent or greater conservation
value and economic value to the United
States, and the United States is pro-
vided compensation for such termi-
nation. NRCS is not required to termi-
nate any of its rights in an easement,
and easement terminations are discre-
tionary, voluntary, real estate trans-
actions between the United States,
landowner, and other parties that are
subject to the requirements of this
part. Unless and until the parties enter
into a binding termination agreement,
any party may withdraw its approval
of a termination proposal at any time
during the termination process.

Eligible activity means an action other
than a conservation practice that is in-
cluded in the Wetland Reserve Plan of
Operations (WRPO), as applicable, and
that has the effect of alleviating prob-
lems or improving the condition of the
resources, including ensuring proper
management or maintenance of the
wetland functions and values restored,
protected, or enhanced through an
easement or 30-year contract.

Eligible entity means an Indian Tribe,
State government, local government,
or a nongovernmental organization
which has a farmland or grassland pro-
tection program that purchases agri-
cultural land easements for the pur-
pose of protecting agriculture use and
related conservation values, including
grazing uses and related conservation
values, by limiting conversion to non-
agricultural uses of the land.

Eligible land means private or Tribal
land that NRCS has determined to
meet the requirements of §1468.20 or
§1468.30 of this part.

Fair market value means the value of
an agricultural land easement as deter-
mined using the Uniform Standards of
Professional Appraisal Practice, an
areawide market analysis or survey, or
another industry-approved method ap-
proved by the Chief, as established in
subpart B or, for a wetland reserve
easement, the value of the land as de-
termined using the Uniform Standards
of Professional Appraisal Practices or
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areawide market analysis or survey, as
established in subpart C.

Farm and ranch land of local impor-
tance means farm or ranch land used to
produce food, feed, fiber, forage, bio-
fuels, and oilseed crops that are locally
important but not identified as having
national or statewide importance. Cri-
teria for defining and delineating this
land are to be determined by the appro-
priate local agency or agencies. Farm-
lands of local importance may include
tracts of land that have been des-
ignated for agriculture by local ordi-
nance.

Farm and ranch land of statewide im-
portance means, in addition to prime
and unique farmland, land that is of
statewide importance for the produc-
tion of food, feed, fiber, forage, bio-
fuels, and oil seed crops. Criteria for
defining and delineating this land are
to be determined by the appropriate
State agency or agencies. Generally,
additional farmlands of statewide im-
portance include those that are nearly
prime farmland and that economically
produce high yields of crops when
treated and managed according to ac-
ceptable farming methods. Some may
produce as high a yield as prime farm-
lands if conditions are favorable. In
some States, additional farmlands of
statewide importance may include
tracts of land that have been des-
ignated for agriculture by State law in
accordance with 7 CFR part 657.

Farm or ranch succession plan means a
general plan to address the continu-
ation of some type of agricultural busi-
ness on the enrolled land. The farm or
ranch succession plan may include spe-
cific intra-family succession agree-
ments or business asset transfer strate-
gies to create opportunities for veteran
farmers or ranchers or other histori-
cally underserved landowners.

Farm Service Agency (FSA) is an agen-
cy of the United States Department of
Agriculture.

Field Office Technical Guide (FOTG)
means the official local NRCS source of
resource information and interpreta-
tions of guidelines, criteria, and re-
quirements for planning and applying
conservation practices and conserva-
tion management systems. The FOTG
contains detailed information on the
conservation of soil, water, air, plant,
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animal, and energy resources applica-
ble to the local area for which it is pre-
pared.

Fish and Wildlife Service (FWS) is an
agency of the United States Depart-
ment of the Interior.

Forest land means a land cover or use
category that is at least 10 percent
stocked by single-stemmed woody spe-
cies of any size that will be at least 13
feet tall at maturity. Also included is
land bearing evidence of natural regen-
eration of tree cover (cutover forest or
abandoned farmland) that is not cur-
rently developed for nonforest use. Ten
percent stocked, when viewed from a
vertical direction, equates to an aerial
canopy cover of leaves and branches of
25 percent or greater.

Forest land of statewide importance
means forest land that NRCS, in con-
sultation with the State Technical
Committee, identifies as having eco-
logical or economic significance within
the State and may include forested
areas or regions of the State that have
been identified through statewide as-
sessments and strategies conducted
pursuant to State or Federal law.

Forest management plan means a site-
specific plan developed or approved by
NRCS, in consultation with the eligible
entity and the landowner, that de-
scribes management practices to con-
serve, protect, and enhance the viabil-
ity of the forest land. Forest manage-
ment plans may include a forest stew-
ardship plan, as specified in section 5 of
the Cooperative Forestry Assistance
Act of 1978 (16 U.S.C. 2103a), another
practice plan approved by the State
Forester, or another plan determined
appropriate by NRCS. The plan com-
plies with applicable Federal, State,
Tribal, and local laws, regulations, and
permit requirements.

Grassland of special environmental Sig-
nificance means grasslands that con-
tain little or no noxious or invasive
species, as designated or defined by
State or Federal law; are subject to the
threat of conversion to nongrassland
uses or fragmentation; and the land is:

(1)(i) Rangeland, pastureland, or
shrubland on which the vegetation is
dominated by native grasses, grass-like
plants, shrubs, or forbs, or

(ii) Improved, naturalized
pastureland and rangeland; and

7 CFR Ch. XIV (1-1-16 Edition)

(2)(Q) Provides, or could provide, habi-
tat for threated or endangered species
or at-risk species,

(ii) Protects sensitive or declining
native prairie or grassland types, or

(iii) Provides protection of highly
sensitive natural resources.

Grasslands management plan means
the site-specific plan developed or ap-
proved by NRCS that describes the
management system and practices to
conserve, protect, and enhance the via-
bility of the grassland. The grasslands
management plan will include a de-
scription of the grassland management
system consistent with NRCS practices
contained in the FOTG, including the
prescribed grazing standard for ease-
ments that will be managed using graz-
ing; the management of the grassland
for grassland-dependent birds, animals,
or other resource concerns for which
the easement was enrolled; the permis-
sible and prohibited activities; and any
associated restoration plan or con-
servation plan. The grasslands manage-
ment plan is a component of either an
agricultural land easement plan or
wetland reserve plan of operations.

Historical and archaeological resources
mean resources that are:

(1) Listed in the National Register of
Historic Places (established under the
National Historic Preservation Act
(NHPA), 16 U.S.C. 470, et seq.);

(2) Formally determined eligible for
listing in the National Register of His-
toric Places (by the State Historic
Preservation Office (SHPO) or Tribal
Historic Preservation Office (THPO)
and the Keeper of the National Reg-
ister in accordance with section 106 of
the NHPA);

(3) Formally listed in the State or
Tribal Register of Historic Places of
the SHPO (designated under section
101(b)(1)(B) of the NHPA) or the THPO
(designated under section 101(d)(1)(C) of
the NHPA); or

(4) Included in the SHPO or THPO in-
ventory with written justification as to
why it meets National Register of His-
toric Places criteria.

Historically  underserved landowner
means a beginning, limited resource, or
socially disadvantaged farmer or
rancher.

Imminent harm means easement viola-
tions or threatened violations that, as
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determined by NRCS, would likely
cause immediate and significant deg-
radation to the conservation values for
which the easement was acquired.

Impervious surface means surfaces
that are covered by asphalt, concrete,
roofs, or any other surface that does
not allow water to percolate into the
soil.

Indian Tribe means any Indian Tribe,
band, nation, pueblo, or other orga-
nized group or community, including
any Alaska Native village or regional
or village corporation as defined in or
established pursuant to the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1601 et seq.), that is eligible for the spe-
cial programs and services provided by
the United States to Indians because of
their status as Indians, including, for
the purposes of this part, pueblos.

Land evaluation and site assessment
system means the land evaluation sys-
tem approved by NRCS and used, when
applicable, to rank land for farm and
ranch land protection purposes based
on soil potential for agriculture, as
well as social and economic factors
such as location, access to markets,
and adjacent land use. For additional
information see the Farmland Protec-
tion Policy Act regulation at 7 CFR
part 658.

Landowner means a person, legal en-
tity, or Indian Tribe having legal own-
ership of land and those who may be
buying eligible land under a purchase
agreement. The term landowner may
include all forms of collective owner-
ship including joint tenants and ten-
ants-in-common, and includes heirs,
successors, assigns, and anyone claim-
ing under them. State governments,
local governments, and nongovern-
mental organizations that qualify as
eligible entities are not eligible as
landowners, unless otherwise deter-
mined by the Chief.

Lands substantially altered by flooding
means areas where flooding has created
wetland hydrologic conditions which,
with a high degree of certainty, will de-
velop and retain wetland soil, hydrol-
ogy, and vegetation characteristics
over time.

Limited resource farmer or rancher
means either:

(1)(i) A person with direct or indirect
gross farm sales not more than the cur-
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rent indexed value in each of the pre-
vious two fiscal years (adjusted for in-
flation using Prices Paid by Farmer
Index as compiled by National Agricul-
tural Statistical Service), and

(ii) Has a total household income at
or below the national poverty level for
a family of four, or less than 50 percent
of county median household income in
each of the previous two years (to be
determined annually using Commerce
Department Data); or

(2) A legal entity or joint operation if
all individual members independently
qualify under paragraph (1) of this defi-
nition.

Maintenance means work performed
to keep the wetland reserve easement
functioning for program purposes for
the duration of the enrollment period.
Maintenance includes actions and work
to manage, prevent deterioration, re-
pair damage, or replace conservation
practices or activities on a wetland re-
serve easement, as approved by NRCS.

Natural Resources Conservation Service
(NRCS) means an agency of the U.S.
Department of Agriculture (USDA), in-
cluding when NRCS carries out pro-
gram implementation using the funds,
facilities, or authorities of the CCC.

Nongovernmental organization means
any organization that for purposes of
qualifying as an eligible entity under
subpart B:

(1) Is organized for, and at all times
since, the formation of the organiza-
tion and has been operated principally
for one or more of the conservation
purposes specified in clause (i), (ii),
(iii), or (iv) of section 170(h)(4)(A) of the
Internal Revenue Code of 1986;

(2) Is an organization described in
section 501(c)(3) of that Code that is ex-
empt from taxation under 501(a) of that
Code; and

(3) Is described—

(i) In section 509(a)(1) and (2) of that
Code, or

(ii) Is described in section 509(a)(3) of
that Code and is controlled by an orga-
nization described in section 509(a)(2)
of that Code.

Other interests in land include any
right in real property other than ease-
ments that are recognized by State law
that the Chief determines can be pur-
chased by an eligible entity to further
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the agricultural use of the land and
other ACEP-ALE purposes.

Other productive soils means farm and
ranch land soils, in addition to prime
farmland soils, that include unique
farmland and farm and ranch land of
statewide and local importance.

Parcel means the defined area of land
and may be a portion or all of the area
of land that is owned by the landowner.

Participant means a person, legal en-
tity, Indian Tribe, native corporation,
or eligible entity who has been accept-
ed into the program and who is receiv-
ing payment or who is responsible for
implementing the terms and conditions
of an agreement to purchase or 30-year
contract, or the cooperative agreement
for agricultural land easements.

Pending offer means a written bid,
contract, or option extended to a land-
owner by an eligible entity to acquire
an agricultural conservation easement
before the legal title to these rights
has been conveyed for the purposes of
protecting the agricultural use and fu-
ture viability, including the protection
of grazing uses and related conserva-
tion values, by limiting non-
agricultural uses of the land or by re-
storing and conserving eligible land.

Permanent easement means an ease-
ment that lasts in perpetuity.

Person means a natural person.

Prime farmland means land that has
the best combination of physical and
chemical characteristics for producing
food, feed, fiber, forage, oilseed, and
other agricultural crops with minimum
inputs of fuel, fertilizer, pesticides, and
labor without intolerable soil erosion,
as determined by NRCS.

Private land means land that is not
owned by a governmental entity and
includes acreage owned by Indian
Tribes, as defined in this part.

Projects of special significance means
projects identified by the Chief using
the criteria identified in §1468.24 of this
part.

Right of enforcement means the right
of the United States to inspect the
easement area and to enforce the ease-
ment entered into under this part in
those instances in which the grantee of
the easement does not fully protect the
interests provided to the grantee under
the easement.
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Riparian areas means areas of land
that occur along streams, channels,
rivers, and other water bodies. These
areas are normally distinctly different
from the surrounding lands because of
unique soil and vegetation characteris-
tics, may be identified by distinctive
vegetative communities that are re-
flective of soil conditions normally
wetter than adjacent soils, and gen-
erally provide a corridor for the move-
ment of wildlife.

Socially disadvantaged farmer or ranch-
er means a producer who is a member
of a group whose members have been
subjected to racial or ethnic prejudices
without regard to its members’ indi-
vidual qualities. For an entity, at least
50 percent ownership in the business
entity must be held by socially dis-
advantaged individuals.

State Conservationist means the NRCS
employee authorized to direct and su-
pervise NRCS activities in a State, and
includes the Directors of the Caribbean
Area (Puerto Rico and the Virgin Is-
lands), or the Pacific Islands Area
(Guam, American Samoa, and the Com-
monwealth of the Northern Mariana Is-
lands).

State Technical Commiltee means a
committee established pursuant to 16
U.S.C. 3861 and 7 CFR part 610, subpart
C.

Unique farmland means land other
than prime farmland that is used for
the production of specific high-value
food and fiber crops as determined by
NRCS. It has the special combination
of soil quality, location, growing sea-
son, and moisture supply needed to
economically produce sustained high
quality or high yields of specific crops
when treated and managed according
to acceptable farming methods. Exam-
ples of such crops include citrus, tree
nuts, olives, cranberries, fruits, and
vegetables. Additional information on
the definition of prime, unique, or
other productive soil can be found in 7
CFR part 657 and 7 CFR part 658.

Veteran farmer or rancher means a
producer who meets the definition in
section 2501(e) of the Food, Agri-
culture, Conservation, and Trade Act
of 1990, as amended (7 U.S.C. 2279(e)).

Wetland means land that:

(1) Has a predominance of hydric
soils;
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(2) Is inundated or saturated by sur-
face or groundwater at a frequency and
duration sufficient to support a preva-
lence of hydrophytic vegetation typi-
cally adapted for life in saturated soil
conditions; and

(3) Supports a prevalence of such
vegetation under normal cir-
cumstances.

Wetland reserve easement means a re-
served interest easement which is an
interest in land defined and delineated
in a deed whereby the landowner con-
veys all rights, title, and interests in a
property to the United States, but the
landowner retains those rights, title,
and interests in the property which are
specifically reserved to the landowner
in the easement deed.

Wetland reserve plan of operations
(WRPO) means the document that is
developed or approved by NRCS that
identifies how the wetland functions
and values and associated habitats on
the easement will be restored, im-
proved, and protected to achieve the
purposes of the wetland reserve ease-
ment enrollment.

Wetland functions and values means
the hydrological and biological charac-
teristics of wetlands and the socio-
economic value placed upon these char-
acteristics, including:

(1) Habitat for migratory birds and
other wildlife, in particular at-risk spe-
cies;

(2) Protection and improvement of
water quality;

(3) Attenuation of water flows due to
flood;

(4) The recharge of ground water;

(5) Protection and enhancement of
open space and aesthetic quality;

(6) Protection of flora and fauna
which contributes to the Nation’s nat-
ural heritage;

(7) Carbon sequestration; and

(8) Contribution to educational and
scientific scholarship.

Wetland restoration means the reha-
bilitation of degraded or lost habitat in
a manner such that:

(1) The original vegetation commu-
nity and hydrology are, to the extent
practical, re-established; or

(2) A community different from what
likely existed prior to degradation of
the site is established. The hydrology
and native self-sustaining vegetation
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being established will substantially re-
place original habitat functions and
values and does not involve more than
30 percent of the easement area.

§1468.4 Appeals.

(a) ACEP-ALE eligibility of entities.
An entity which has submitted an
ACEP-ALE application to be consid-
ered an eligible entity may obtain a re-
view of any administrative determina-
tion concerning their eligibility for
participation utilizing the administra-
tive appeal regulations provided in 7
CFR parts 11 and 614.

(b) ACEP-WRE applicants and par-
ticipants. An applicant or participant
in the ACEP-WRE may obtain a review
of any administrative determination
concerning eligibility for participation
or receipt of payment utilizing the ad-
ministrative appeal regulations pro-
vided in 7 CFR parts 11 and 614.

(c) Easement administration deter-
minations under ACEP after easement
closing. NRCS determinations that are
made pursuant to its rights in an
ACEP-funded easement after closing
may be appealed to the State Conserva-
tionist as specified in the notice pro-
vided to the landowner when NRCS ex-
ercises its rights under the easement.
Such determinations are not subject to
appeal under 7 CFR part 11.

§1468.5 Scheme or device.

(a) If it is determined by NRCS that
anyone has employed a scheme or de-
vice to defeat the purposes of this part,
any part of any program payment oth-
erwise due or paid during the applica-
ble period may be withheld or be re-
quired to be refunded with interest,
thereon, as determined appropriate by
NRCS.

(b) A scheme or device includes, but
is not limited to, coercion, fraud, mis-
representation, depriving anyone of a
program benefit, or for the purpose of
obtaining a payment to which they
would otherwise not be entitled.

§1468.6 Subordination, exchange,
modification, and termination.

(a) After an easement has been re-
corded, no subordination, exchange,
modification, or termination will be
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made in any interest in land, or por-
tion of such interest, except as ap-
proved by the NRCS.

(b) NRCS may approve subordina-
tions, exchanges, modifications, or ter-
minations if NRCS determines that:

(1) It is in the Federal Government’s
interest to subordinate, exchange,
modify, or terminate the interest in
the land enrolled in the program;

(2) The subordination, exchange,
modification, or termination action
will address a compelling public need
or will facilitate the practical adminis-
tration and management of the ease-
ment area or the program, as deter-
mined by the NRCS;

(3) There is no practicable alter-
native that would address the compel-
ling public need and avoid the ease-
ment area;

(4)(i) The change will not adversely
affect the conservation functions and
values for which the easement was ac-
quired or

(ii) If there are no practicable alter-
native that exists other than impact to
the conservation value of the easement
area, such adverse impacts have been
minimized to the greatest extent prac-
ticable, and any remaining adverse im-
pacts mitigated by enrollment of other
lands that provide equal or greater
conservation functions and values, as
determined by NRCS, at no cost to the
government;

(5) The easement subordination,
modification, exchange, or termination
under this section will not affect more
than 10 percent of the original ease-
ment area. NRCS may authorize a
greater percentage of the original ease-
ment area to be affected if NRCS deter-
mines that it is impracticable to
achieve program purposes on the origi-
nal easement area; and

(6) The subordination, exchange,
modification, or termination action
will result in comparable conservation
functions and value and equivalent or
greater economic value to the United
States as determined pursuant to para-
graph (d) of this section.

(c) NRCS must determine that the
landowner and, if applicable, the eligi-
ble entity agree to such easement sub-
ordination, modification, exchange, or
termination prior to considering that
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such easement administration action
should be approved.

(d) A determination of equal or great-
er economic value to the United States
under paragraph (b) of this section will
be made in accordance with an ap-
proved easement valuation method-
ology for ALE easements under subpart
B or for WRE easements under subpart
C. In addition to the value of the ease-
ment itself, NRCS may consider other
financial investments it has made in
the acquisition, restoration, and man-
agement of the original easement to
ensure that the easement administra-
tion action results in equal or greater
economic value to the United States.

(e) Subordinations, exchanges, modi-
fications, or terminations must result
in equal or greater conservation and
economic values to the United States.
Subordinations, exchanges, or modi-
fications of ACEP easements must re-
sult in no net loss of easement acres.

(f) When reviewing a proposed action
under this section, the preferred alter-
native is to avoid the easement area. If
the easement area cannot be avoided
entirely, then the preferred alternative
should minimize impacts to the origi-
nal easement area and its conservation
functions and values.

(g) Easement modifications, includ-
ing subordinations, are preferred to
easement exchanges which involve
lands that are not physically adjacent
to the original easement area. Ease-
ment exchanges are limited to cir-
cumstances where there are no avail-
able lands adjacent to the original
easement area that will result in equal
or greater conservation and economic
values to the United States.

(h) Replacement of easement acres as
part of an easement exchange must
occur within the same State and with-
in the same eight-digit watershed as
determined by the hydrologic unit
codes developed by the U.S. Geological
Survey.

(i) Where NRCS determines that rec-
ordation of a new deed is necessary to
effect an easement administration ac-
tion under this section, NRCS will use
the most recent version of the ACEP
deed document or deed terms approved
by NRCS.

(j) If a modification, subordination or
exchange involves an amended or new
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easement deed, the amended or new
easement deed will be duly prepared
and recorded in conformity with stand-
ard real estate practices, including re-
quirements for title approval, subordi-
nation of liens, and recordation of doc-
uments.

(k) At least 90 days prior to taking
any termination action, written notice
of such termination action will be pro-
vided to the Committee on Agriculture
of the House of Representatives and
the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate.

(1) A termination must meet criteria
identified in this part and are limited
to those circumstances where NRCS
determines that the purposes of the
program can no longer be achieved on
the original easement area or the
terms of the easement are no longer
enforceable and there are no acceptable
replacement acres available. NRCS will
enter into a compensatory agreement
with the proponent of the termination
that identifies the costs for which the
United States must be reimbursed, in-
cluding but not limited to the value of
the easement itself based upon current
valuation methodologies, repayment of
legal boundary survey costs, legal title
work costs, associated easement pur-
chase and restoration costs, and legal
filing fees.

(m) Easement plan. Insofar as is con-
sistent with the easement and applica-
ble law, NRCS may approve modifica-
tions to an easement plan that do not
affect provisions of the easement.
Easement plans include any agricul-
tural land easement plans and compo-
nent plans, wetland reserve plans of op-
erations, or wetland reserve easement
restoration agreements. Any easement
plan modification must meet ACEP
regulations and program objectives and
must result in equal or greater con-
servation benefits on the enrolled land.

§1468.7 Transfer of land.

(a) Offers voided. Any transfer of the
property prior to recording the ease-
ment in the applicable land records or
executing the 30-year contract may
void the availability of ACEP funding
for that easement transaction, unless
the new landowner is determined eligi-
ble, the transfer is approved by NRCS,
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and the new landowner is willing to
comply with ACEP requirements.

(b) Payments to participants. For wet-
land reserve easements with annual in-
stallment payments, any remaining
easement payments will be made to the
original participants unless NRCS re-
ceives an assignment of proceeds.

(c) Claims to payments. With respect
to any and all payments owed to par-
ticipants, NRCS will bear no responsi-
bility for any full payments or partial
distributions of funds between the
original participant and the partici-
pant’s successor. In the event of a dis-
pute or claim on the distribution of
payments, NRCS may withhold pay-
ments without the accrual of interest
pending an agreement or adjudication
on the rights to the funds.

§1468.8 Payments
claims.

Any cost-share, contract, agreement,
or easement payment or portion, there-
of, due any person, legal entity, Indian
Tribe, eligible entity, or other party
under this part will be allowed without
regard to any claim or lien in favor of
any creditor, except agencies of the
United States Government.

not subject to

§1468.9 Assignments.

Any person, legal entity, Indian
Tribe, eligible entity, or other party
entitled to any cash payment under
this program may assign the right to
receive such cash payments, in whole
or in part.

§1468.10 Environmental markets.

(a) Ecosystem services credits for con-
servation improvements under a wetland
reserve easement. Landowners may ob-
tain environmental credits under other
programs but such action must not ad-
versely affect the interests granted
under the easement to the TUnited
States or be inconsistent with or defeat
the conservation purpose for which the
easement is acquired.

(b) Ecosystem Services Credits Related
to an Agricultural Land Easement: Land-
owners may obtain environmental
credits under other programs but such
action must not adversely affect the
interests granted under the easement
to the grantee or to the United States
right of enforcement or be inconsistent
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with or defeat the conservation pur-
pose for which the easement is ac-
quired.

Subpart B—Agricultural Land
Easements

§1468.20 Program requirements.

(a) General. (1) Under ACEP-ALE,
NRCS will facilitate and provide cost-
share assistance for the purchase by el-
igible entities of agricultural land
easements or other interests in eligible
private or Tribal land that is subject to
a written pending offer from an eligible
entity for the purpose of protecting the
agricultural use, including grazing, and
related conservation values of the land
by limiting nonagricultural uses of the
land.

(2) To participate in ACEP-ALE, eli-
gible entities as identified in paragraph
(b) of this section must submit applica-
tions to NRCS State offices to partner
with NRCS to acquire conservation
easements on eligible land. Eligible en-
tities with applications selected for
funding must enter into a cooperative
agreement with NRCS and use the
NRCS required minimum deed terms
specified therein, the effect of which is
to protect natural resources and the
agricultural nature of the land and per-
mit the landowner the right to con-
tinue agricultural production and re-
lated uses subject to an agricultural
land easement plan as approved by
NRCS.

(3) Under the agreement, the Federal
share of the cost of an agricultural
land easement or other interest in eli-
gible land will not exceed 50 percent of
the fair market value of the agricul-
tural land easement and the eligible
entity will provide a share that is at
least equivalent to the Federal share,
and at least 50 percent of the eligible
entity share is from the eligible enti-
ty’s own cash resources unless other-
wise specified in this part.

(4) The duration of each agricultural
land easement or other interest in land
will be in perpetuity or the maximum
duration permitted by State law.

(b) Entity eligibility. (1) To be eligible
to receive ACEP-ALE funding, an In-
dian Tribe, State, unit of local govern-
ment, or a nongovernmental organiza-
tion must meet the definition of eligi-
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ble entity as listed in §1468.3. In addi-
tion, eligible entities interested in re-
ceiving ACEP-ALE funds must provide
NRCS sufficient evidence of:

(i) A commitment to long-term con-
servation of agricultural lands,

(ii) A capability to acquire, manage,
and enforce easements,

(iii) Sufficient number of staff dedi-
cated to monitoring and easement
stewardship, and

(iv) The availability of funds at the
time of application sufficient to meet
the eligible entity’s contribution re-
quirements for each parcel proposed for
funding.

(2) All entities identified on the ap-
plication or agreement must:

(i) Ensure that their records and the
records of all landowners with parcels
selected for funding have been estab-
lished in the USDA customer records
system and are responsible for ensuring
that USDA has all the documentation
needed to establish these records, and

(ii) Comply with applicable registra-
tion and reporting requirements of the
Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. 109-
282, as amended), and 2 CFR parts 25
and 170, and maintain such registration
for the duration of the cooperative

agreement.

(c) Landowner eligibility. Under
ACEP-ALE, the parcel landowners
must:

(1) Be in compliance with the highly
erodible land and wetland conservation
provisions in 7 CFR part 12. Persons or
legal entities must be in compliance
with the Adjusted Gross Income Limi-
tation provisions of 7 CFR part 1400;

(2) Agree to provide access to the
property and such information to
NRCS as the agency deems necessary
or desirable to assist in its determina-
tion of eligibility for program imple-
mentation purposes; and

(3) Have their records established in
the USDA customer records system.

(d) Land eligibility. (1) Land will only
be considered eligible for enrollment in
ACEP-ALE based on NRCS determina-
tion that such land:

(i) Is private or Tribal land on a farm
or ranch subject to a written pending
offer by an eligible entity,

(ii) Contains at least 50 percent prime
or unique farmland, or designated farm
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and ranch land of State or local impor-
tance unless otherwise determined by
NRCS, contains historical or archae-
ological resources, the enrollment of
which would protect grazing uses and
related conservation values by restor-
ing and conserving land, or furthers a
State or local policy consistent with
the purposes of the ACEP-ALE,

(iii) Is cropland; rangeland; grassland
or land that contains forbs or
shrubland for which grazing is the pre-
dominant use; located in an area that
has been historically dominated by
grassland, forbs, or shrubs and could
provide habitat for animal or plant
populations of significant ecological
value; pastureland; or nonindustrial
private forest land that contributes to
the economic viability of a parcel of-
fered for enrollment or serves as a buff-
er to protect such land from develop-
ment, and

(iv) Possesses suitable onsite and off-
site conditions which will allow the
easement to be effective in achieving
the purposes of the program.

(2) If land offered for enrollment is
determined eligible under paragraph
(d)(1) of this section, then NRCS may
also enroll land that is incidental to
the eligible land if the incidental land
is determined by NRCS to be necessary
for the efficient administration of an
agricultural land easement.

(3) Eligible land, including eligible
incidental land, may not include forest
land of greater than two-thirds of the
easement area unless waived by NRCS
with respect to lands identified by
NRCS as sugar bush that contributes
to the economic viability of the parcel.
Land with contiguous forest that ex-
ceeds the greater of 40 acres or 20 per-
cent of the easement area will have a
forest management plan before the
easement is purchased and compensa-
tion paid to the landowner unless
NRCS has approved an alternative
means by which the forest land’s con-
tribution to the economic viability of
the land has been demonstrated.

(e) Ineligible land. The following land
is not eligible for enrollment in ACEP-
ALE:

(1) Lands owned by an agency of the
United States, other than land held in
trust for Indian Tribes;
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(2) Lands owned in fee title by a
State, including an agency or a sub-
division of a State, or unit of local gov-
ernment;

(3) Land owned by a nongovern-
mental organization whose purpose is
to protect agricultural use and related
conservation values including those
listed in the statute under eligible
land;

(4) Land subject to an easement or
deed restriction which, as determined
by NRCS, provides similar restoration
and protection as would be provided by
enrollment in the program;

(5) Land where the purposes of the
program would be undermined due to
onsite or offsite conditions, such as
risk of hazardous substances, proposed
or existing rights of way, infrastruc-
ture development, or adjacent land
uses;

(6) Land which NRCS determines to
have unacceptable exceptions to clear
title or insufficient legal access; or

(7) Land on which gas, oil, earth, or
mineral rights exploration has been
leased or is owned by someone other
than the landowner is ineligible under
ACEP-ALE unless it is determined by
NRCS that the third party rights will
not harm or interfere with the con-
servation values or agricultural uses of
the easement, that any methods of ex-
ploration and extraction will have only
a limited and localized impact on the
easement, and the limitations are spec-
ified in the ALE deed.

§1468.21 Application procedures.

(a) To apply for enrollment under a
new agreement or if applicable, under
an existing agreement in a subsequent
fiscal year, an eligible entity must sub-
mit an entity application for an ACEP-
ALE agreement and any associated in-
dividual parcel applications to NRCS
in the State where parcels are located.

(b) Applications may be submitted on
a continuous basis or in response to
specific program solicitations. NRCS
may announce one or more application
cut-off dates for funding consideration
within a given fiscal year.

(c) NRCS will determine the entity,
land, and landowner eligibility based
on the application materials provided
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by the eligible entity, onsite assess-
ments, and the criteria set forth in
§1468.20.

(d) At the end of each fiscal year, the
lists of pending, unfunded eligible par-
cels will be cancelled unless the eligi-
ble entity requests that specific parcels
be considered for funding in the next
fiscal year and provides updated appli-
cation information to NRCS.

§1468.22 Establishing priorities, rank-
ing considerations and project se-
lection.

(a) After NRCS determines the eligi-
bility of the landowner and the land, it
can score and rank the parcels for
funding. NRCS will use national and
State criteria to score and rank eligi-
ble parcels. The national ranking cri-
teria will comprise at least half of the
ranking score. The State criteria will
be developed by NRCS on a State-by-
State basis, with advice from the State
Technical Committee. Eligible parcels
are ranked at the State level.

(b) The national ranking criteria are:

(1) Percent of prime, unique, and
other important farmland in the parcel
to be protected;

(2) Percent of cropland, rangeland,
grassland, historic grassland,
pastureland, or nonindustrial private
forest land in the parcel to be pro-
tected;

(3) Ratio of the total acres of land in
the parcel to be protected to average
farm size in the county according to
the most recent USDA Census of Agri-
culture;

(4) Decrease in the percentage of
acreage of farm and ranch land in the
county in which the parcel is located
between the last two USDA Censuses of
Agriculture;

(5) Percent population growth in the
county as documented by the United
States Census;

(6) Population density (population
per square mile) as documented by the
most recent United States Census;

(7) Existence of a farm or ranch suc-
cession plan or similar plan established
to address farm viability for future
generations;

(8) Proximity of the parcel to other
protected land, such as military instal-
lations; land owned in fee title by the
United States or an Indian Tribe, State
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or local government, or by a non-
governmental organization whose pur-
pose is to protect agricultural use and
related conservation wvalues; or land
that is already subject to an easement
or deed restriction that limits the con-
version of the land to nonagricultural
use;

(9) Proximity of the parcel to other
agricultural operations and agricul-
tural infrastructure;

(10) Maximizing the protection of
contiguous acres devoted to agricul-
tural use;

(11) Whether the land is currently en-
rolled in CRP in a contract that is set
to expire within one year and is grass-
land that would benefit from protec-
tion under a long-term easement; and

(12) Other additional criteria as de-
termined by NRCS.

(c) State or local criteria as deter-
mined by NRCS, with advice of the
State Technical Committee, may only
include:

(1) The location of a parcel in an area
zoned for agricultural use;

(2) The eligible entity’s performance
in managing and enforcing easements.
Performance must be measured by the
efficiency by which easement trans-
actions are completed or percentage of
parcels that have been monitored and
the percentage of monitoring results
that have been reported;

(3) Multifunctional benefits of farm
and ranch land protection including so-
cial, economic, historical and archae-
ological, environmental benefits, spe-
cies protection, or climate change re-
siliency;

(4) Geographic regions where the en-
rollment of particular lands may help
achieve national, State, and regional
conservation goals and objectives, or
enhance existing government or pri-
vate conservation projects;

(5) Diversity of natural resources to
be protected;

(6) Score in the land evaluation and
site assessment system or equivalent
measure for grassland enrollments.
This score serves as a measure of agri-
cultural viability (access to markets
and infrastructure); and

(7) Other criteria determined by
NRCS that will allow for the selection
of parcels that will achieve ACEP-ALE
purposes.
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(d) If NRCS determines that the pur-
chase of two or more agricultural land
easements are comparable in achieving
program goals, NRCS will not assign a
higher priority to any one of these ag-
ricultural land easements solely on the
basis of lesser cost to the program.

(e) NRCS will rank all eligible par-
cels that have been submitted prior to
an application cut-off date in accord-
ance with the national and State rank-
ing criteria before selecting parcels for
inclusion in a cooperative agreement.

(f) NRCS will list the selected eligi-
ble parcels in the cooperative agree-
ments with the eligible entities that
submitted the parcels, and the coopera-
tive agreements will be signed by
NRCS and eligible entities.

(g) If the terms of the cooperative
agreement allow for amendments in a
subsequent fiscal year, the subsequent
fiscal year’s selected eligible parcels
will be identified on an amendment to
the cooperative agreement for that fis-
cal year. Funds for each subsequent fis-
cal year’s parcels will be obligated
with new NRCS and eligible entity sig-
natures on each fiscal year’s amend-
ment. Parcels funded on each fiscal
year’s amendment will have a separate
deadline for easement purchase, re-
questing reimbursement, and funding
expiration.

§1468.23 Cooperative agreements.

(a) NRCS will enter into a coopera-
tive agreement with selected eligible
entities that stipulates the terms and
conditions under which the eligible en-
tity is permitted to use ACEP-ALE
funding, and will incorporate all
ACEP-ALE requirements. NRCS will
make a cooperative agreement tem-
plate available to the eligible entities.
The cooperative agreement will ad-
dress:

(1) The interests in land to be ac-
quired, including the United States’
right of enforcement, the minimum
deed requirements, as well as the form
and other terms and conditions of the
easement deed;

(2) The management and enforcement
of the rights on lands acquired with
ACEP-ALE funds;

(3) The responsibilities of NRCS;
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(4) The responsibilities of the eligible
entity on lands acquired with ACEP-
ALE funds;

(5) The requirement for each ease-
ment to have an agricultural land ease-
ment plan that is approved by NRCS
and signed by the landowner and the
eligible entity prior to execution of the
easement deed and payment of ease-
ment compensation to the landowner;

(6) The allowance of eligible parcel
substitution upon mutual agreement of
the parties;

(7) The certification by the land-
owner at the time of easement execu-
tion and payment of easement com-
pensation of the extent of any chari-
table contribution the landowner has
provided to eligible entity; and

(8) Other requirements deemed nec-
essary by NRCS to meet the purposes
of this part or protect the interests of
the United States.

(b) The term of cooperative agree-
ments will be up to 5 fiscal years fol-
lowing the fiscal year the agreement is
signed for certified entities and up to 3
fiscal years following the fiscal year
the agreement is signed for other eligi-
ble entities.

(c) The cooperative agreement will
include an attachment listing the eligi-
ble parcels accepted by the NRCS. This
list will include landowners’ names and
addresses, acreage, the estimated fair
market value, the estimated Federal
contribution, and other relevant infor-
mation.

(d) The cooperative agreement will
require the eligible entity to comply
with applicable registration and re-
porting requirements of the Federal
Funding Accountability and Trans-
parency Act of 2006 (Pub. L. 109-282, as
amended) and 2 CFR parts 25 and 170.

(e) With NRCS approval, the eligible
entity may substitute acres within a
pending easement offer. Substituted
acres must not decrease the monetary
value of the offered easement or reduce
the easements capability in meeting
program purposes. With NRCS ap-
proval, an eligible entity may sub-
stitute pending easement offers within
their cooperative agreement. The sub-
stituted landowner and easement offer
must meet eligibility criteria as de-
scribed in §1468.20. NRCS may require
re-ranking of substituted acres within
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an easement offer and substituted ease-
ment offers within a cooperative agree-
ment.

§1468.24 Compensation and funding
for agricultural land easements.

(a) Determining the fair market value of
the agricultural land easement. (1) The
Federal share will not exceed 50 per-
cent of the fair market value of the ag-
ricultural land easement, as deter-
mined using:

(i) An appraisal using the Uniform
Standards of Professional Appraisal
Practices or the Uniform Appraisal
Standards for Federal Land Acquisi-
tions,

(ii) An areawide market analysis or
survey, or

(iii) Another industry-approved
method approved by NRCS.

(2) Prior to receiving funds for an ag-
ricultural land easement, the eligible
entity must provide NRCS with an ac-
ceptable determination of the fair mar-
ket value of the agricultural land ease-
ments that conforms to applicable in-
dustry standards and NRCS specifica-
tions and meets the requirements of
this part.

(3) If the value of the easement is de-
termined using an appraisal, the ap-
praisal must be completed and signed
by a State-certified general appraiser
and must contain a disclosure state-
ment by the appraiser. The appraisal
must conform to the Uniform Stand-
ards of Professional Appraisal Prac-
tices or the Uniform Appraisal Stand-
ards for Federal Land Acquisitions as
selected by the eligible entity.

(4) If the fair market value of the
easement is determined using an
areawide market analysis or survey,
the areawide market analysis or survey
must be completed and signed by a per-
son determined by NRCS to have pro-
fessional expertise and knowledge of
agricultural land values in the area
subject to the areawide market anal-
ysis or survey. The use of areawide
market analysis or survey must be ap-
proved by NRCS prior to entering a co-
operative agreement.

(5) Requests to use another industry-
approved method must be submitted to
NRCS and approved by NRCS prior to
entering into the cooperative agree-
ment. NRCS will identify the applica-
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ble industry standards and any associ-
ated NRCS specifications based on the
methodology approved.

(6) NRCS will review for quality as-
surance purposes, appraisals, areawide
market analysis or surveys, valuation
reports, or other information resulting
from another industry-approved meth-
od approved for use by NRCS. Eligible
entities must provide a copy of the ap-
plicable report or other information
used to establish the fair market value
of the agricultural land easement to
NRCS at least 90 days prior to the
planned date of easement execution
and payment of easement compensa-
tion to the landowner.

(7T) Prior to the eligible entity’s pur-
chase of the easement, including pay-
ment of easement compensation to the
landowner, NRCS must approve the de-
termination of the fair market value of
the agricultural land easement upon
which the Federal share will be deter-
mined.

(8) The landowner may make a chari-
table donation for a qualified conserva-
tion contribution (as defined by Sec-
tion 170(h) of the Internal Revenue
Code of 1986) to the eligible entity as
provided in paragraph (b) of this sec-
tion.

(b) Determining the Federal share of the
agricultural land easement. (1) Subject
to the statutory limits, NRCS may pro-
vide up to 50 percent of the fair market
value of the agricultural land ease-
ment. An eligible entity will share in
the cost of purchasing an agricultural
land easement in an amount that is at
least equivalent to the Federal share.

(2) An eligible entity may include as
part of its share a charitable donation
or qualified conservation contribution
(as defined by section 170(h) of the In-
ternal Revenue Code of 1986) from the
landowner if the eligible entity con-
tributes its own cash resources in an
amount that is at least 50 percent of
the amount of the Federal share.

(3) NRCS may authorize a waiver to
increase the Federal share of the cost
an agricultural land easement to an
amount not to exceed 75 percent of the
fair market value of the agricultural
land easement if:
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(i) NRCS determines the lands to be
enrolled are grasslands of special envi-
ronmental significance as defined in
this part,

(ii) An eligible entity will share in
the cost of purchasing an agricultural
land easement in an amount that is no
less than 33.33 percent of the Federal
share. The eligible entity share may in-
clude a qualified landowner contribu-
tion if the eligible entity contributes
its own cash resources in an amount
that is at least 16.67 percent of the Fed-
eral share, and

(iii) The eligible entity agrees to in-
corporate and enforce the additional
necessary deed restrictions to manage
and enforce the easement to ensure the
grasslands of special environmental
significance attributes are protected.

(4) NRCS may waive a portion of the
applicable eligible entity cash con-
tribution requirement for enrollments
that NRCS determines are of projects
of special significance, including ALE
enrollments that have received a waiv-
er as grasslands of special environ-
mental significance waiver. The waiver
of the entity cash contribution does
not result in an increase in the applica-
ble Federal share and may only be au-
thorized if NRCS determines the parcel
is a project of special significance and
NRCS determines that—

(i) The transaction is subject to an
increase in the private landowner dona-
tion that is equal to the amount of the
waiver,

(ii) The increase in the landowner do-
nation is voluntary,

(iii) The property is in active agricul-
tural production,

(iv) The agricultural land easement
plan will address the protection of the
attributes resulting in the parcel being
a project of special significance, and

(v) The eligible entity contributes its
own cash resources in an amount that
is:

(A) For projects of special signifi-
cance that are not grasslands of special
environmental significance, at least 25
percent of the amount of the Federal
share, or at least 10 percent of the Fed-
eral share in States that offer a State
tax credit for a qualified conservation
contribution on agricultural land; and

(B) For enrollment on lands that has
received a grasslands of special envi-
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ronmental significance waiver, at least
8.33 percent of the amount of the Fed-
eral share, or at least 3.33 percent of
the Federal share in States that offer a
State tax credit for a qualified con-
servation contribution on agricultural
land.

(vi) The parcel must meet definition
of project of special significance and
meet one or more of the following na-
tional criteria. The parcel is:

(A) Listed on the National Register
of Historic Places or is a traditional
cultural property;

(B) Located within a micropolitan
statistical area and 50 percent of the
adjacent land is agricultural land;

(C) Located within a metropolitan
statistical area;

(D) An education or demonstration
farm or ranch focused on agricultural
production and natural resource con-
servation;

(E) A farm or ranch operated for the
purpose of increasing participation in
agriculture and natural resource con-
servation by underserved communities,
veterans, beginning farmers or ranch-
ers, or disabled farmers or ranchers;

(F) Officially designated as having
been in the same family ownership for
over 100 years; or

(G) Meets the definition of grasslands
of special environmental significance.

(c) Uses of NRCS ACEP-ALE funds. (1)
ACEP-ALE funds may not be used for
eligible entity expenditures for ap-
praisals, areawide market analysis,
legal surveys, access, title clearance or
title insurance, legal fees, development
of agricultural land easement plans or
component plans by the eligible entity,
costs of easement monitoring, and
other related administrative and trans-
action costs incurred by the eligible
entity.

(2) NRCS will conduct its own tech-
nical and administrative review of ap-
praisals, areawide market analysis, or
other easement valuation reports and
its hazardous materials reviews.

(3) NRCS may provide technical as-
sistance to develop an agricultural
land easement plan or component plans
or may provide ACEP-ALE funds to
technical service providers (TSP) under
7 CFR part 652 to develop the agricul-
tural land easement plan or component
easement plans.
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§1468.25 Agricultural land easement
deeds.

(a) Under ACEP-ALE, a landowner
grants an easement to an eligible enti-
ty with which NRCS has entered into
an ACEP-ALE cooperative agreement.
The easement deed will require that
the easement area be maintained in ac-
cordance with ACEP-ALE goals and
objectives for the term of the ease-
ment.

(b) Written pending offers by an eligi-
ble entity must be for acquiring an
easement in perpetuity, except where
State law prohibits a permanent ease-
ment. In such cases where State law
limits the term of a conservation ease-
ment, the easement term will be for
the maximum duration allowed under
State law.

(c) The eligible entity may use its
own terms and conditions in the agri-
cultural land easement deed, but the
agricultural land easement deed must
contain the minimum deed require-
ments as specified by NRCS in the co-
operative agreement, either in the deed
or through an addendum that is incor-
porated therein.

(d) For eligible entities that have not
been certified, the deed document must
be reviewed and approved by NRCS in
advance of use as provided herein:

(1) The eligible entity must submit
individual agricultural land easement
deeds to NRCS at least 90 days before
the planned easement purchase date
and be approved by NRCS in advance of
use.

(2) Eligible entities with multiple eli-
gible parcels in a cooperative agree-
ment may submit an agricultural land
easement deed template for review and
approval. The deed templates must be
reviewed and approved by NRCS in ad-
vance of use.

(3) NRCS may conduct an additional
review of the agricultural land ease-
ment deeds for individual parcels prior
to the execution of the easement deed
by the landowner and the eligible enti-
ty to ensure that they contain the
same language as approved by National
Headquarters and that the appropriate
site-specific information has been in-
cluded.

(e) NRCS reserves the right to re-
quire additional specific language or
require removal of language in the ag-
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ricultural land easement deed to en-
sure the enforceability of the easement
deed, protect the interests of the
United States, or to otherwise ensure
ALE purposes will be met.

(f) Among the minimum deed re-
quirements specified in the cooperative
agreement, the deed must:

(1) Include a right of enforcement
clause for NRCS. NRCS will specify the
terms for the right of enforcement
clause, including that such interest in
the agricultural land easement re-
mains in effect for the duration of the
easement and any changes that affect
NRCS’s interest in the agricultural
land easement must be reviewed and
approved by NRCS under §1468.6 of this
part.

(2) Ensure compliance with an agri-
cultural land easement plan that is
provided by the eligible entity in con-
sultation with the landowner, approved
by NRCS, and implemented according
to NRCS requirements. NRCS may pro-
vide technical assistance for the devel-
opment or implementation of the agri-
cultural land easement plan. If the par-
cel contains highly erodible land, the
conservation plan component of the ag-
ricultural land easement plan will be
developed and managed in accordance
with the Food Security Act of 1985 and
its associated regulations. The access
must be sufficient to provide the
United States ingress and egress to the
easement area to ensure compliance
pursuant to its right of enforcement.

(3) Specify that impervious surfaces
will not exceed 2 percent of the ACEP-
ALE easement area, excluding NRCS-
approved conservation practices unless
NRCS grants a waiver as follows:

(i) The eligible entity may request a
waiver of the 2 percent impervious sur-
face limitation at the time that a par-
cel is approved for funding,

(ii) NRCS may waive the 2 percent
impervious surface limitation on an in-
dividual easement basis, provided that
no more than 10 percent of the ease-
ment area is covered by impervious
surfaces,

(iii) Before waiving the 2 percent lim-
itation, NRCS will consider, at a min-
imum, population density; the ratio of
open, prime, and other important farm-
land versus impervious surfaces on the
easement area; the impact to water
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quality concerns in the area; the type
of agricultural operation; parcel size;
and the purposes for which the ease-
ment was acquired,

(iv) Eligible entities may submit an
impervious surface limitation waiver
process to NRCS for review and consid-
eration. The eligible entities must
apply any approved impervious surface
limitation waiver processes on an indi-
vidual easement basis, and

(v) NRCS will not approve blanket
waivers or entity blanket waiver proc-
esses of the impervious surface limita-
tion. All ACEP-ALE easements must
include language limiting the amount
of impervious surfaces within the ease-
ment area.

(4) Include an indemnification clause
requiring the landowner to indemnify
and hold harmless the United States
from any liability arising from or re-
lated to the property enrolled in
ACEP-ALE. This provision cannot be
waived.

(5) Include an amendment clause re-
quiring that any changes to the ease-
ment deed after its recordation must
be consistent with the purposes of the
agricultural land easement and this
part. Any substantive amendment, in-
cluding any subordination of the terms
of the easement or modifications, ex-
changes, or terminations of the ease-
ment area, must be approved by NRCS
prior to recordation or else the action
is null and void.

(6) Prohibit commercial and indus-
trial activities except those activities
that NRCS has determined are con-
sistent with the agricultural use of the
land.

(7) Prohibit the subdivision of the
property subject to the agricultural
land easement, except where state or
local regulations explicitly require
subdivision to construct residences for
employees working on the property or
where otherwise authorized by NRCS.

(8) Include specific protections re-
lated to the purposes for which the ag-
ricultural land easement is being pur-
chased, including provisions to protect
historic or archaeological resources or
grasslands of special environmental
significance.

(9) Other minimum deed terms speci-
fied by NRCS to ensure that ACEP-
ALE purposes are met.
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(g) NRCS will make available for an
eligible entity’s use a standard set of
minimum deed terms that could be
wholly incorporated along with the eli-
gible entity’s own deed terms into the
agricultural land easement deed, or as
an addendum that is attached and in-
corporated by reference into the deed.
If an eligible entity agrees to use the
standard set of minimum deed terms,
NRCS and the eligible entity will iden-
tify in the cooperative agreement those
minimum standard deed terms as a re-
quirement and the review of individual
deeds may not be required. The min-
imum standard deed terms will specify
that if such terms conflict with other
terms of the deed, the NRCS terms su-
perseded and prevail. NRCS may place
priority on applications where an eligi-
ble entity agrees to use the standard
set of minimum deed terms.

(h) The eligible entity will acquire,
hold, manage, monitor, and enforce the
easement. The eligible entity may have
the option to enter into an agreement
with a governmental or private organi-
zations that have no property rights or
interests in the easement area to carry
out easement monitoring, management
and enforcement responsibilities.

(i) All agricultural land easement
deeds acquired with ACEP-ALE funds
must be recorded. The eligible entity
will provide proof of recordation to
NRCS within the timeframe specified
in the cooperative agreement.

§1468.26 Agricultural land easement
plan.

(a) The terms of the agricultural land
easement deed will permit the land-
owner the right to continue agricul-
tural production and related uses sub-
ject to an agricultural land easement
plan, approved by NRCS and the land-
owner. An agricultural land easement
plan is required on all ACEP-ALE ease-
ments and at a minimum must:

(1) Describe the activities which pro-
mote the long-term viability of the
land to meet the purposes for which
the easement was acquired;

(2) Identify required and rec-
ommended conservation practices that
address the purposes and resource con-
cerns for which the parcel was selected;

(3) Identify additional or specific cri-
teria associated with permissible and
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prohibited activities consistent with
the terms of the deed; and

(4) If the agricultural land easement
contains certain land use types, a com-
ponent plan must be incorporated by
reference into the agricultural land
easement plan for each land use type
present on the easement as follows:

(i) Grasslands must have a grasslands
management plan as defined in this
part which includes a description of the
grazing management system consistent
with NRCS prescribed grazing stand-
ards,

(ii) Forest land as described in
§1468.20(d)(3) must have a forest man-
agement plan, and

(iii) Highly erodible land must have a
conservation plan wherein NRCS may
require the conversion to less intensive
uses. The terms of the conservation
plan must be developed and managed in
compliance with the Food Security Act
of 1985 and its associated regulations.

(5) The eligible entity is responsible
to obtain and provide the agricultural
land easement plan to NRCS. The agri-
cultural land easement plan may be de-
veloped by NRCS, a qualified TSP, or
an NRCS-certified conservation plan-
ner with current certifications.

(6) Prior to the execution of the ease-
ment by the eligible entity and the
landowner and payment of easement
compensation to the landowner, the ag-
ricultural land easement plan must be
approved by NRCS and be signed by the
landowner and the eligible entity. The
eligible entity is primarily responsible
to ensure compliance with any required
provisions of the agricultural land
easement plan.

(b) [Reserved].

§1468.27 Eligible entity certification.

(a) To be considered for certification,
an entity must submit a written re-
quest for certification to NRCS, which
specifically addresses the following
items:

(1) An explanation of how the entity
meets the requirements identified in
§1468.20(d) of this section;

(2) An agreement to use for ACEP-
ALE funded acquisitions easement
valuation methodologies identified in
section §1468.24 of this part;

(3) Proof that the entity holds, man-
ages, and monitors a minimum of 25
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agricultural land conservation ease-
ments, unless the entity requests and
receives a waiver of this requirement
from NRCS;

(4) Proof that the entity holds, man-
ages, and monitors a minimum of five
ACEP-ALE, FRPP, or Farmland Pro-
tection Program conservation ease-
ments;

(5) A showing of a demonstrated abil-
ity to complete acquisition of ease-
ments in a timely fashion;

(6) A showing that it has the capacity
to enforce the provisions of easement
deeds and history of such enforcement;

(7) For nongovernmental organiza-
tions, information that the entity pos-
sesses a dedicated fund for the purposes
of easement management, monitoring,
and enforcement where such fund is
sufficiently capitalized. The fund must
be dedicated to the purposes of man-
aging, monitoring, and enforcing each
easement held by the eligible entity;
and

(8) A plan for administering ease-
ments enrolled under this part, as de-
termined by NRCS.

(b) NRCS will notify an entity in
writing whether they have been cer-
tified and the rationale for the agen-
cy’s decision. When NRCS determines
an entity qualifies as certified:

(1) NRCS may enter into a coopera-
tive agreement with the certified enti-
ty through which NRCS may obligate
funding for up to 5 fiscal years. New
parcels or prior-year unfunded parcels
submitted for funding by certified enti-
ties must compete for funding each
year. Selected parcels and funding will
be added to the existing cooperative
agreement using an amendment to the
cooperative agreement. Amendments
added in the last year of the agreement
cannot be extended;

(2) NRCS will accept applications
from certified entities continuously
throughout the fiscal year;

(3) The terms of the cooperative
agreement will include the minimum
deed terms and conditions to ensure
that ACEP-ALE purposes will be met
by the certified entity without requir-
ing NRCS to pre-approve each ease-
ment transaction prior to closing.

(i) Certified entities may purchase
easements without NRCS approving
the agricultural land easement deeds,
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agricultural land easement plans, ti-
tles, or appraisals before the purchase
of the easement;

(ii) Certified entities will prepare the
agricultural land easement deeds, agri-
cultural land easement plans, titles,
and appraisals in accordance with
NRCS requirements as identified in the
cooperative agreement;

(4) NRCS may provide technical as-
sistance to develop the agricultural
land easement plan.

(5) NRCS will conduct quality assur-
ance reviews of a percentage of the ag-
ricultural land easement transactions
submitted by the certified entity for
payment and annual monitoring re-
ports submitted by the certified entity.
The review will include whether the
deed, title review, agricultural land
easement plan, easement valuation de-
terminations, and subsequent moni-
toring were conducted in accordance
with the requirements set forth by
NRCS in its certification of the eligible
entity or in the cooperative agreement
entered into with the certified entity;
and

(6) If an agricultural land easement
deed, agricultural land easement plan,
title, appraisal, or other easement
valuation determination, or moni-
toring report fails the NRCS quality
assurance review, NRCS will provide
the certified entity an opportunity to
correct the errors. If the certified enti-
ty fails to correct the errors to NRCS’
satisfaction, NRCS will consider
whether to allow the certified entity to
continue to purchase ALE-funded ease-
ments without prior NRCS approval, to
decertify the entity in accordance with
paragraph (c) of this section, or require
the certified entity to take administra-
tive steps necessary to remedy the defi-
ciencies.

(c) Review and decertification of the
certified entity. (1) NRCS will conduct a
review of the certified entity a min-
imum of once every 3 years to ensure
that the certified entities are meeting
the certification criteria established in
this section.

(2) If NRCS determines that the cer-
tified entity no longer meets these cri-
teria, the Chief will:

(i) Provide the certified entity a
specified period of time, at a minimum
180 days, in which to take such actions
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as may be necessary to correct the
identified deficiencies, and

(ii) If NRCS determines the certified
entity does not meet the criteria estab-
lished in this part after the 180 days,
NRCS will send written notice of decer-
tification of the entity’s certification
status or eligibility for future ACEP-
ALE funding. This notice will specify
the actions that have not been com-
pleted to retain certification status,
the actions entity must take to request
certification status, the status of funds
in the cooperative agreement; and the
eligibility of the entity to apply for fu-
ture ACEP-ALE funds. The entity may
contest the Notice of Decertification in
writing to NRCS within 20 calendar
days of receipt of the notice of decerti-
fication. The entity’s letter must pro-
vide specific reasons why the decision
to decertify is in error.

(3) The period of decertification may
not exceed 3 years in duration, with du-
ration of decertification based upon the
seriousness of the facts; and

(4) The entity may be recertified
upon application to NRCS, after the de-
certification period has expired, and
when the entity has met the require-
ments as outlined under §1468.20(d).

§1468.28 Violations and remedies.

(a) In the event of a violation of the
agricultural land easement terms, the
eligible entity will notify the land-
owner and the violator, if different
than the landowner, and NRCS. The
landowner may be given reasonable no-
tice and, where appropriate, an oppor-
tunity to voluntarily correct the viola-
tion in accordance with the terms of
the agricultural land easement.

(b) In the event that the eligible enti-
ty fails to enforce any of the terms of
the agricultural land easement as de-
termined by NRCS, NRCS may exercise
the United States’ rights to enforce the
terms of the agricultural land ease-
ment through any and all authorities
available under Federal or State law.

(c) Notwithstanding paragraph (a) of
this section, NRCS, upon notification
to the landowner and the eligible enti-
ty, reserves the right to enter upon the
easement area if the annual moni-
toring report provided by the eligible
entity documenting compliance with
the agricultural land easement and the
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agricultural land easement plan is in-
sufficient or is not provided annually,
the United States has evidence of an
unaddressed violation, or to remedy de-
ficiencies or easement violations as it
relates to the agricultural land ease-
ment plan. In the event of an emer-
gency, the entry may be made at the
discretion of NRCS when the actions
are deemed necessary to prevent, ter-
minate or mitigate a potential or
unaddressed violation with notification
to the landowner and eligible entity
provided at the earliest practicable
time. The landowner will be liable for
any costs incurred by NRCS as a result
of the landowner’s failure to comply
with the easement requirements as it
relates to agricultural land easement
violations.

(d) The United States will be entitled
to recover any and all costs from the
eligible entity, including attorney’s
fees or expenses, associated with any
enforcement or remedial action as it
relates to the enforcement of the
ACEP-ALE easement.

(e) In instances where an easement is
terminated, the proponent of the ter-
mination action shall pay to CCC an
amount determined by NRCS.

(f) If NRCS exercises its rights identi-
fied under an agricultural land ease-
ment NRCS will provide written notice
to the eligible entity at the eligible en-
tity’s last known address. The notice
will set forth the nature of the non-
compliance by the eligible entity and a
60-day period to cure. If the eligible en-
tity fails to cure within the 60-day pe-
riod, NRCS will take the action speci-
fied under the notice. NRCS reserves
the right to decline to provide a period
to cure if NRCS determines that immi-
nent harm may result to the conserva-
tion values or other interest in land it
seeks to protect.

Subpart C—Wetland Reserve
Easements

§1468.30 Program requirements.

(a) General. (1) Under the ACEP-
WRE, NRCS may purchase wetland re-
serve easements from with eligible
landowners who voluntarily cooperate
to restore, protect, and enhance wet-
lands on eligible private or Tribal
lands. A 30-year contract enrollment
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option is also available for acreage
owned by Indian Tribes.

(2) To participate in ACEP-WRE, a
landowner must agree to the imple-
mentation of a WRPO, the effect of
which is to restore, protect, enhance,
maintain, and manage the hydrologic
conditions of inundation or saturation
of the soil, native vegetation, and nat-
ural topography of eligible lands.

(3) NRCS may provide financial as-
sistance through an easement restora-
tion agreement for the conservation
practices and activities that promote
the restoration, protection, enhance-
ment, maintenance, and management
of wetland functions and values and as-
sociated habitats.

(4) For ACEP-WRE enrollments,
NRCS may implement such conserva-
tion practices and activities through
an agreement with the landowner, a
contract with a vendor, an interagency
agreement, or a cooperative agreement
with a cooperating entity. Specific res-
toration, protection, enhancement,
maintenance, and management actions
may be undertaken by the landowner,
NRCS or its designee.

(6) The duration of a wetland reserve
easement may be either perpetual, 30-
years, or the maximum duration per-
mitted by State law. The duration of a
30-year contract on acreage owned by
Indian Tribes is 30 years.

(b) Acreage limitations. (1) No more
than 25 percent of the total cropland in
any county, as determined by the Farm
Service Agency, may be enrolled in
CRP and ACEP-WRE, and no more
than 10 percent of the total cropland in
the county may be subject to an ease-
ment under ACEP-WRE.

(2) The limitations in paragraph (1) of
this subsection do not apply to areas
devoted to windbreaks or shelterbelts
after November 28, 1990, or to cropland
designated by NRCS with ‘‘subclass w’’
in the 1land capability classes IV
through VIII because of severe use lim-
itations due to factors related to excess
water such as poor soil drainage, wet-
ness, high water table, soil saturation,
or inundation.

(3) NRCS and the Farm Service Agen-
cy will concur before a waiver of the 25
percent limit of paragraph (b)(1) of this
section can be approved for an ease-
ment proposed for enrollment in
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ACEP-WRE. Such a waiver will only be
approved if the waiver will not ad-
versely affect the local economy, and
operators in the county are having dif-
ficulties complying with the conserva-
tion plans implemented under 16 U.S.C.
3812.

(c) Landowner eligibility. To be eligi-
ble to enroll in the ACEP-WRE, all
landowners must be in compliance with
the highly erodible land and wetland
conservation provisions in 7 CFR part
12. Persons or legal entities must be in
compliance with the Adjusted Gross In-
come Limitation provisions at 7 CFR
part 1400 and:

(1) Be the landowner of eligible land
for which enrollment is sought;

(2) Provide any documentation re-
quired by NRCS as necessary to deter-
mine eligibility;

(3) Comply with applicable registra-
tion and reporting requirements of the
Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. 109-
282, as amended), and 2 CFR parts 25
and 170; and

(4) For easement applications, have
been the landowner of such land for the
24-month period prior to the time of
application unless it is determined by
NRCS that:

(i) The land was acquired by will or
succession as a result of the death of
the previous landowner or pursuant to
the terms of an existing trust,

(ii) The ownership change occurred
due to foreclosure on the land and the
owner of the land immediately before
the foreclosure exercises a right of re-
demption from the mortgage holder in
accordance with State law, or

(iii) The land was acquired under cir-
cumstances that give adequate assur-
ances, as determined by NRCS, that
such land was not acquired for the pur-
poses of placing it in the program. Ade-
quate assurances will include docu-
mentation that the change of owner-
ship resulted from circumstances such
as:

(A) The prior landowner owned the
land for 2 years or more and trans-
ferred ownership amongst members of
the immediate family (father, mother,
spouse, children, grandparents, or
grandchildren),
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(B) A completion of a contract for
deed entered into 24 months or more
prior to the application date,

(C) The new landowner had leased the
land for agricultural purposes for 24
months or more prior to the applica-
tion date, or

(D) The easement area is a portion of
a larger property where the majority
portion was acquired for agriculture
purposes.

(4) Agree to provide such information
to NRCS as the agency deems nec-
essary to assist in its determination of
eligibility for program benefits and for
other program implementation pur-
poses.

(d) Transfer of parcel before purchase of
easement. When a parcel of land that
has been accepted for enrollment into
the ACEP-WRE is sold or transferred
prior to NRCS purchase of the ease-
ment, NRCS will cancel the application
or agreement to purchase and remove
the acres from enrollment unless the
new landowner meets the requirements
of paragraph (c) of this section and ac-
cepts the terms and conditions of en-
rollment. The new landowner must
submit required documentation for
NRCS review and execute any required
agreements or contracts. The decision
to approve and execute an enrollment
transferred prior to closing is at NRCS’
discretion.

(e) Land eligibility. (1) Only private
land or acreage owned by an Indian
Tribe may be considered for enrollment
into ACEP-WRE.

(2) NRCS will determine whether
land is eligible for enrollment and
whether, once found eligible, the lands
may be included in the program based
on the likelihood of successful restora-
tion of such land and resultant wetland
functions and values merit inclusion of
such land in the program when consid-
ering the cost of acquiring the ease-
ment and the cost of the restoration,
protection, enhancement, mainte-
nance, and management.

(3) Land will only be considered eligi-
ble for enrollment in the ACEP-WRE if
NRCS determines, in consultation with
the FWS, that the enrollment of such
land maximizes wildlife benefits and
wetland function and values.
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(4) To be determined eligible, NRCS
must also determine that such land
is—

(1) Farmed wetland or converted wet-
land, together with adjacent lands that
are functionally dependent on the wet-
lands, if such land is identified by
NRCS as:

(A) Wetlands farmed under natural
conditions, farmed wetlands, prior con-
verted cropland, commenced conver-
sion wetlands, farmed wetland pas-
tures, and lands substantially altered
by flooding so as to develop and retain
wetland functions and values; or

(B) Former or degraded wetlands that
occur on lands that have been used or
are currently being used for the pro-
duction of food and fiber, including
rangeland and forest production lands,
where the hydrology has been signifi-
cantly degraded or modified and will be
substantially restored; or

(C) Farmed wetland and adjoining
land enrolled in CRP that has the high-
est wetland functions and values and is
likely to return to production after the
land leaves CRP; or

(D) A riparian area along a stream or
other waterway that links, or after re-
storing the riparian area, will link wet-
lands protected by the ACEP-WRE
easement, another easement, or other
device or circumstance that achieves
the same objectives as an ACEP-WRE
easement; or

(ii) Cropland or grassland that was
used for agricultural production prior
to flooding from the natural overflow
of:

(A) A closed basin lake, together
with adjacent land that is functionally
dependent upon it, if the State or other
entity is willing to provide 50 percent
share of the cost of the an easement; or

(B) A pothole and adjacent land that
is functionally dependent on it; and

(C) The size of the parcel offered for
enrollment is a minimum of 20 contig-
uous acres. Such land meets the re-
quirement of likelihood of successful
restoration only if the soils are hydric
and the depth of water is 6.5 feet or
less.

(5) If land offered for enrollment is
determined eligible under this sub-
section, then NRCS may also enroll
land adjacent or contiguous to such eli-
gible land together with the eligible
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land, if such land maximizes wildlife
benefits and contributes significantly
to wetland functions and values. Such
adjacent or contiguous land may in-
clude buffer areas, created wetlands,
noncropped natural wetlands, riparian
areas that do not meet the require-
ments of paragraph (e)(4)(i)(D) of this
section, and restored wetlands, but not
more than NRCS, in consultation with
the State Technical Committee, deter-
mines is necessary to maximize wild-
life benefits and contribute signifi-
cantly to wetland functions and values.
NRCS will not enroll as adjacent or
contiguous land any constructed wet-
lands that treat wastewater or con-
taminated runoff.

(6) To be enrolled in the program, eli-
gible land must have sufficient access
and be configured in a size and with
boundaries that allow for the efficient
management of the area for program
purposes and otherwise promote and
enhance program objectives as deter-
mined by NRCS.

(f) Enrollment of CRP lands. Land sub-
ject to an existing CRP contract may
be enrolled in ACEP-WRE only if the
land and landowner meet the require-
ments of this part and the enrollment
is requested by the landowner and
agreed to by NRCS. To enroll in ACEP-
WRE, the CRP contract for the prop-
erty must be terminated or otherwise
modified subject to such terms and
conditions as are mutually agreed upon
by FSA and the landowner.

(g) Ineligible land. The following land
is not eligible for enrollment in the
ACEP-WRE:

(1) Converted wetlands if the conver-
sion was commenced after December
23, 1985;

(2) Land established to trees under
the CRP, except in cases where the
land meets all other WRE eligibility
criteria, the established cover con-
forms to WRE restoration require-
ments and NRCS specifications, an ac-
tive CRP contract will be terminated
or otherwise modified upon purchase of
the WRE easement, and any additional
criteria NRCS uses to determine if en-
rollment of such lands would further
the purposes of the program;

(3) Lands owned the United States
other than held in trust for Indian
Tribes;
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(4) Lands owned in fee title by a
State, including an agency or a sub-
division of a State or a unit of local
government;

(5) Land subject to an easement or
deed restriction which, as determined
by NRCS, provides similar restoration
and protection of wetland functions
and values as would be provided by en-
rollment in ACEP-WRE;

(6) Lands where the purposes of the
program or implementation of restora-
tion practices would be undermined
due to onsite or offsite conditions, in-
cluding, but not limited to—

(1) Risk of hazardous substances ei-
ther onsite or offsite,

(ii) Proposed or existing rights of
way, either onsite or offsite, for infra-
structure development, or

(iii) Adjacent land uses, such as air-
ports, that would either impede com-
plete restoration or prevent wetland
functions and values from being fully
restored; or

(7) Land which NRCS determines to
have unacceptable exceptions to clear
title or legal access that is encum-
bered, nontransferable, restricted, or
otherwise insufficient.

§1468.31 Application procedures.

(a) Application for participation. To
apply for enrollment, a landowner
must submit an application to NRCS.

(b) Preliminary agency action. By fil-
ing an application, the landowner con-
sents to an NRCS representative enter-
ing upon the land for purposes of as-
sessing the wetland functions and val-
ues and for other activities, such as the
ranking and development of the pre-
liminary WRPO, that are necessary or
desirable for NRCS to evaluate applica-
tions. The landowner is entitled to ac-
company an NRCS representative on
any site visits.

(c) Voluntary reduction in costs. In
order to enhance the probability of en-
rollment in ACEP-WRE, the landowner
or someone other than the landowner
may offer to contribute financially to
the cost of the acquisition or restora-
tion of the wetland reserve easement to
leverage Federal funds. This offer must
be made in writing to NRCS.
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§1468.32 Establishing priorities, rank-
ing consideration and project selec-
tion.

(a) When evaluating easement or 30-
year contract applications from land-
owners, NRCS, with advice from the
State Technical Committee, may con-
sider:

(1) The conservation benefits of ob-
taining an easement or other interest
in the land, including but not limited
to:

(i) Habitat that will be restored for
the benefit of for migratory birds and
wetland-dependent wildlife, including
diversity of wildlife that will be bene-
fitted or life-cycle needs that will be
addressed;

(ii) Extent and use of habitat that
will be restored for threatened, endan-
gered, or other at-risk species or num-
ber of different at-risk species bene-
fitted;

(iii) Protection or restoration of na-
tive vegetative communities;

(iv) Habitat diversity and complexity
to be restored;

(v) Proximity and connectivity to
other protected habitats;

(vi) Extent of beneficial adjacent
land uses;

(vii) Proximity to impaired water
bodies;

(viii) Extent of wetland losses within
a geographic area, including wetlands
generally or specific wetland types;

(ix) Hydrology restoration potential,
which must comprise at least 50 per-
cent of the points for conservation ben-
efits.

(2) The cost effectiveness of each
easement;

(3) Whether the landowner or another
person is offering to contribute finan-
cially to the cost of the easement or
other interest in the land to leverage
Federal funds;

(4) The extent to which the purposes
of this part would be achieved on the
land;

(5) The productivity of the land;

(6) The on-farm and off-farm environ-
mental threats if the land is used for
the production of agricultural com-
modities.

(7) Such other factors as NRCS deter-
mines are necessary to carry out the
purposes of the program.

903



§1468.33

(b) To the extent practicable, taking
into consideration costs and future ag-
ricultural and food needs, NRCS will
give priority to:

(1) Obtaining permanent easements
over shorter term easements; and

(2) Acquiring easements based on the
value of the easement for protecting
and enhancing habitat for migratory
birds and other wildlife, in consulta-
tion with FWS, as may be appropriate.

(c) NRCS, in consultation with the
State Technical Committee, may place
higher priority on:

(1) Certain land types or geographic
regions of the State where restoration
of wetlands may better achieve State
and regional goals and objectives; and

(2) Land that is currently enrolled in
CRP in a contract that is set to expire
within one year from the date of appli-
cation and is farmed wetland and ad-
joining land that has the highest wet-
land functions and values and is likely
to return to production after the land
leaves CRP.

(d) Notwithstanding any limitation
of this part regarding priority ranking,
NRCS may enroll eligible lands at any
time in order to encompass total wet-
land areas subject to multiple owner-
ship or otherwise to achieve program
objectives. NRCS may, at any time, ex-
clude enrollment of otherwise eligible
lands if the participation of the adja-
cent landowners is essential to the suc-
cessful restoration of the wetlands and
those adjacent landowners are unwill-
ing or ineligible to participate. NRCS
may coordinate with other Federal,
State, and nonprofit organizations to
encourage the restoration of wetlands
on adjacent ineligible lands, especially
in priority geographic areas.

§1468.33 Enrollment process.

(a) Tentative selection. Based on the
priority ranking, NRCS will notify an
affected landowner of tentative accept-
ance into the program.

(b) Effect of notice of tentative selec-
tion. The notice of tentative accept-
ance into the program does not bind
NRCS or the United States to enroll
the proposed project in ACEP-WRE,
nor does it bind the landowner to con-
tinue with enrollment in the program.
The notice informs the landowner of
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NRCS’ intent to continue the enroll-
ment process on their land.

(c) Acceptance and effect of offer of en-
rollment—(1) Wetland reserve easement.
For applications requesting enrollment
through a wetland reserve easement,
NRCS will present an agreement to
purchase to the landowner which will
describe the easement area, the ease-
ment compensation amount, the ease-
ment terms and conditions, and other
terms and conditions for participation
that may be required by NRCS as ap-
propriate. The easement compensation
amount will be based upon the lowest
of the fair market value of the land,
the geographic area rate cap, or the
landowner offer, as provided in §1468.34
of this part. The landowner accepts en-
rollment in the ACEP-WRE by signing
the agreement to purchase. NRCS will
continue with easement acquisition ac-
tivities after the property has been en-
rolled.

(2) 30-year contract. For applications
requesting enrollment of acreage
owned by an Indian tribe through the
30-year contract option, NRCS will
present an agreement to enter 30-year
contract to the Tribal landowner which
will describe the contract area, the
contract terms and conditions, and
other terms and conditions for partici-
pation that may be required by NRCS
as appropriate. The Tribal landowner
accepts enrollment in the ACEP-WRE
by signing the agreement to enter 30-
year contract. NRCS will proceed with
implementation of the WRPO after the
30-year contract has been executed.

(d) Restoration responsibility and the
scope of enrollment. (1) The enrollment
document establishes the terms of en-
rollment consistent with the terms and
conditions of this part and identifies
the:

(i) Scope of the agreement between
NRCS and the landowner,

(ii) Basis for NRCS to obligate funds,
and

(iii) Nature and method through
which NRCS will provide ACEP-WRE
technical and financial assistance to
the landowner.

(2) The agreement to purchase be-
tween NRCS and the landowner under
the easement option constitutes the
agreement for:
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(i) Granting an easement on the en-
rolled land and sufficient access to the
enrolled land as set forth under
§1468.37,

(ii) Implementing a WRPO which pro-
vides for the restoration and protection
of the wetland functions and values,

(iii) Recording the easement in ac-
cordance with applicable State law,

(iv) Ensuring the title to the ease-
ment is superior to the rights of all
others, except for exceptions to the
title that are deemed acceptable by
NRCS and in accordance with Depart-
ment of Justice Title Standards, and

(v) Withholding the landowner’s
share of the restoration cost from the
easement payment for 30-year or non-
permanent easement or 30-year con-
tract enrollments.

(3) The terms of the easement identi-
fied in paragraph (d)(2)(i) of this sec-
tion includes the landowner’s agree-
ment to the implementation of a
WRPO identified in paragraph (d)(2)(ii)
of this section. In particular, the ease-
ment deed identifies that NRCS has the
right to enter the easement area to un-
dertake on its own or through an
agreement with the landowner or other
entity, any activities to restore, pro-
tect, manage, maintain, enhance, and
monitor the wetland and other natural
values of the easement area.

(4) At the time NRCS enters into an
agreement to purchase, NRCS agrees,
subject to paragraph (e) of this section,
to acquire and provide for restoration
of the land enrolled into the program.

(e) Withdrawal of offer of enrollment.
Prior to execution of the easement
deed by the United States and the land-
owner, NRCS may withdraw the land
from enrollment at any time due to
lack of availability of funds, inability
to clear title, insufficient access, sale
of the land, risk of hazardous substance
contamination, or other reasons.

(f) Landowner failure to accept enroll-
ment offer in timely manner. The offer of
enrollment to the landowner will be
void if not executed by the landowner
within the time specified.

§1468.34 Compensation for easements
and 30-year contracts.

(a) Determination of easement payment
rates. (1) Compensation for an easement
or 30-year contract under this part will
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be made in cash in such amount as is
agreed to and specified in the agree-
ment to purchase or agreement to
enter 30-year contract and finalized in
the warranty easement deed or 30-year
contract.

(2) Payments for 30-year easements,
nonpermanent easements as limited by
State law, or 30-year contracts will be
not more than 75 percent of that which
would have been paid for a permanent
easement as determined by the meth-
ods listed in paragraph (a)(3) of this
section.

(3) NRCS will pay as compensation
the lowest of the following:

(i) The fair market value of the land
using the Uniform Standards for Pro-
fessional Appraisal Practices or based
on an areawide market analysis or sur-
vey,

(ii) The geographic area rate cap de-
termined under paragraph (a)(4) of this
section, or

(iii) A written offer made by the
landowner.

(4) BEach fiscal year NRCS, in con-
sultation with the State Technical
Committee, will establish one or more
geographic area rate caps within a
State. NRCS will determine the geo-
graphic area rate cap using the best in-
formation which is readily available in
that State. Such information may in-
clude: soil types, types of crops capable
of being grown, production history, lo-
cation, real estate market values, and
tax rates and assessments.

(b) Acceptance of offered easement com-
pensation. (1) NRCS will not acquire
any easement unless the landowner ac-
cepts the amount of the easement pay-
ment offered by NRCS. The easement
payment may or may not equal the fair
market value of the interests and
rights to be conveyed by the landowner
under the easement.

(2)(1) For easements or 30-year con-
tracts valued at $500,000 or less, NRCS
will provide compensation in up to 10
annual payments, as requested by the
participant, as specified in the agree-
ment to purchase or agreement to
enter 30-year contract between NRCS
and the participant.

(ii) For easements or 30-year con-
tracts valued at more than $500,000,
NRCS may provide compensation in at
least 5, but not more than 10 annual
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payments. NRCS may provide com-
pensation in a single payment for such
easements or 30-year contracts when,
as determined by the NRCS Chief, it
would further the purposes of the pro-
gram. The applicable payment schedule
will be specified in the agreement to
purchase a conservation easement
(APCE) or agreement to enter contract
for 30-year land use, entered into be-
tween NRCS and the landowner.

(c) Reimbursement of a landowner’s ex-
penses. For completed easement con-
veyances, NRCS will reimburse the
landowner for fair and reasonable ex-
penses, if any, incurred for legal bound-
ary surveys and other related costs, as
authorized and determined by NRCS.

(d) Per acre basis calculations. If ease-
ment or 30-year contract payments are
calculated on a per acre basis, NRCS
will identify an estimated amount in
its agreement to purchase and the final
easement or 30-year contract payment
will be made based on final determina-
tion of acreage and specified in the
warranty easement deed or 30-year con-
tract.

§1468.35 Wetland Reserve Enhance-
ment Partnerships.

(a) The purpose of the Wetland Re-
serve Enhancement Partnership
(WREP) option is to target and lever-
age resources to address high priority
wetland protection, restoration, and
enhancement objectives through agree-
ments with States (including a polit-
ical subdivision or agency of a State),
nongovernmental organizations, or In-
dian Tribes.

(b) NRCS will establish priorities for
funding, required level of partner con-
tribution of resources, ranking cri-
teria, and other criteria. Among other
selection criteria, NRCS will prioritize
proposals that address wetland restora-
tion needs of national or regional im-
portance, including special project or
area-wide proposals.

(c) NRCS will make the information
regarding WREP available to the pub-
lic and potential partners.

(d) NRCS will evaluate proposals and
make final funding selections based
upon the priorities identified in the
public notice of funding availability.
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(e) NRCS will enter into WREP
agreements with partners who have
projects selected for funding.

§1468.36 WRPO payments.

(a) NRCS may provide financial as-
sistance for implementing the WRPO
on the enrolled land. The amount and
terms and conditions of the financial
assistance will be subject to the fol-
lowing restrictions on the costs of es-
tablishing or installing conservation
practices or activities specified in the
WRPO:

(1) On enrolled land subject to a per-
manent easement, NRCS will offer to
pay at least 75 percent but not more
than 100 percent of such costs; and

(2) On enrolled land subject to a 30-
year or nonpermanent easement or 30-
year contract, NRCS will offer to pay
at least 50 percent but not more than 75
percent of such costs. The landowner’s
share of the WRPO implementation
costs may be withheld from the ease-
ment or 30-year contract payment.

(b) Payments may be made only upon
a determination by NRCS that an eligi-
ble conservation practice or component
of the conservation practice has been
implemented in compliance with ap-
propriate NRCS standards and speci-
fications; or an eligible activity has
been implemented in compliance with
the appropriate requirements detailed
in the WRPO.

(c) Payments may be made for re-
placement of an eligible conservation
practice, if NRCS determines that the
practice is still needed and that the
failure of the original conservation
practice was due to reasons beyond the
control of the participant.

(d) A participant may seek additional
assistance from other public or private
organizations as long as the conserva-
tion practices or activities funded are
approved by NRCS and implemented in
compliance with this part.

§1468.37 Easement and 30-year con-
tract participation requirements.

(a) Easement requirements. (1) To en-
roll eligible land in ACEP-WRE
through the permanent or 30-year ease-
ment option, a landowner will grant an
easement to the United States. The
easement will require that the ease-
ment area be maintained in accordance
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with ACEP-WRE goals and objectives
for the duration of the term of the
easement, including the restoration,
protection, enhancement, mainte-
nance, and management of wetland and
other land functions and values.

(2) For the duration of its term, the
easement will require, at a minimum,
that the landowner and the land-
owner’s heirs, successors, and assigns
will cooperate in the restoration, pro-
tection, enhancement, maintenance,
and management of the land in accord-
ance with the warranty easement deed
and with the terms of the WRPO. In ad-
dition, the easement will grant to the
United States:

(i) A sufficient right of legal access
to the easement area,

(ii) The right to authorize compatible
uses of the easement area, including
such activities as hunting and fishing,
managed timber harvest, or periodic
haying or grazing, if such use is con-
sistent with the long-term protection
and enhancement of the wetland re-
sources for which the easement was es-
tablished,

(iii) All rights, title, and interest in
the easement area except those rights
specifically reserved in the deed, and

(iv) The right to restore, protect, en-
hance, maintain, and manage activities
on the easement area.

(3) The landowner will convey title to
the easement in a manner that is ac-
ceptable to NRCS. The landowner will
warrant that the easement granted to
the United States is superior to the
rights of all others, except for title ex-
ceptions deemed acceptable by NRCS.

(4) The participant will:

(i) Comply with the terms of the
easement,

(ii) Comply with all terms and condi-
tions of any related contract or agree-
ment,

(iii) Agree to the permanent retire-
ment of any existing cropland base and
allotment history for the easement
area, as determined by FSA,

(iv) Agree to the long-term restora-
tion, protection, enhancement, mainte-
nance, and management of the ease-
ment in accordance with the terms of
the easement and related agreements,
and

(v) Agree that each person or legal
entity that is subject to the easement
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will be jointly and severally respon-
sible for compliance with the easement
and the provisions of this part and for
any refunds or payment adjustment
which may be required for violation of
any terms or conditions of the ease-
ment or the provisions of this part.

(b) 30-year contract requirements. (1)
To enroll eligible land in ACEP-WRE
through the 30-year contract option, a
landowner will enter into a contract
with NRCS. The contract will require
that the enrolled area be maintained in
accordance with ACEP-WRE goals and
objectives for the duration of the con-
tract, including the restoration, pro-
tection, enhancement, maintenance,
and management of wetland and other
land functions and values.

(2) For the duration of the 30-year
contract, the contract will require, at a
minimum, that the landowner and the
landowner’s heirs, successors, and as-
signs will, consistent with the terms of
this part, cooperate in the restoration,
protection, enhancement, mainte-
nance, and management of the land in
accordance with the contract and with
the terms of the WRPO. In addition,
the 30-year contract will grant to
NRCS:

(i) A sufficient right of legal access
to the entire contract area for the du-
ration of the contract,

(ii) The right to authorize compatible
uses of the contract area, including
such activities as a traditional Tribal
use of the land, hunting and fishing,
managed timber harvest, or periodic
haying or grazing if such use is con-
sistent with the long-term protection
and enhancement of the wetland re-
sources for which the contract was es-
tablished, and

(iii) The right to restore, protect, en-
hance, maintain, and manage activities
on the enrolled area.

(3) The landowner will:

(i) Comply with the terms of the con-
tract,

(ii) Comply with all terms and condi-
tions of any associated agreement,

(iii) Agree to the long-term restora-
tion, protection, enhancement, mainte-
nance, and management of the enrolled
area in accordance with the terms of
the contract and related agreements,
and
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(iv) Agree that each person or legal
entity that is subject to the contract
will be jointly and severally respon-
sible for compliance with the contract
and the provisions of this part and for
any refunds or payment adjustment
which may be required for violation of
any terms or conditions of the contract
or the provisions of this part.

(c) Reservation of grazing rights. (1)
NRCS may include in the terms and
conditions of an easement a provision
under which the landowner reserves
grazing rights if NRCS determines that
the reservation and use of the grazing
rights:

(i) Is compatible with the land sub-
ject to the wetland reserve easement or
30-year contract,

(ii) Is consistent with the historical
natural uses of the land and long-term
wetland protection and enhancement
goals for which the wetland reserve
easement or 30-year contract was es-
tablished,

(iii) Is subject to a recorded Exhibit
to the deed outlining grazing purposes
and limitations, and

(iv) Complies with a WRPO developed
by NRCS.

(2) Compensation for easements or 30-
year contracts where the grazing rights
are reserved under this subsection will
be based on the method described in
§1468.34, except such compensation will
be reduced by an amount equal to the
value of the reserved grazing rights, as
determined by NRCS.

§1468.38 The WRPO development.

(a) The WRPO will be developed as
determined by NRCS in consultation
with the State Technical Committee
and consideration of available site-spe-
cific technical input from FWS and
others as appropriate.

(b) The WRPO will specify the man-
ner in which the enrolled land will be
restored, protected, enhanced, main-
tained, and managed to accomplish the
goals of the program. The WRPO will
be developed to ensure that cost effec-
tive restoration and maximization of
wildlife benefits and wetland functions
and values will result. Specifically, the
WRPO will consider and address, to the
extent practicable, the onsite alter-
nations and the offsite watershed con-
ditions that adversely impact the hy-
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drology and associated wildlife and
wetland functions and values.

§1468.39 Violations and remedies.

(a) Easement wviolations. (1) In the
event of a violation of the easement or
30-year contract involving the land-
owner, the landowner will be given rea-
sonable notice and an opportunity to
voluntarily correct the violation with-
in 30 days of the date of the notice, or
such additional time as NRCS deter-
mines is necessary to correct the viola-
tion at the landowner’s expense.

(2) Notwithstanding paragraph (a)(1)
of this section, NRCS reserves the
right to enter upon the easement area
at any time to remedy deficiencies or
easement violations. Such entry may
be made at the discretion of NRCS
when such actions are deemed nec-
essary to protect important wetland
functions and values or other rights of
the United States under the easement.
The landowner will be liable for any
costs incurred by the United States as
a result of the landowner’s failure to
comply with easement obligations.

(3) If there is failure to comply with
easement obligations, the easement
will remain in effect, and NRCS may,
in addition to any other remedy avail-
able to the United States, retain any
payment otherwise required to be paid
under this part and require the refund
of any payment previously made under
this part.

(b) 30-year contract or wetland reserve
easement vrestoration agreements viola-
tions. (1) If NRCS determines that a
landowner is in violation of the terms
of a 30-year contract or wetland reserve
easement restoration agreement, or
documents incorporated by reference
into the 30-year contract or wetland re-
serve easement restoration agreement,
the landowner will be given reasonable
notice and an opportunity to wvolun-
tarily correct the violation within 30
days of the date of the notice, or such
additional time as NRCS determines is
necessary to correct the violation. If
the violation continues, NRCS may
terminate the 30-year contract or wet-
land reserve easement restoration
agreement.

(2) Notwithstanding the provisions of
paragraph (b)(1) of this section, a 30-
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year contract or wetland reserve ease-
ment restoration agreement termi-
nation is effective immediately upon a
determination by the NRCS that the
landowner has:

(i) Submitted false information,

(ii) Filed a false claim, or

(iii) Engaged in any act for which a
finding of ineligibility for payments is
permitted under this part.

(3) If NRCS terminates a 30-year con-
tract or wetland reserve easement res-
toration agreement, the landowner will
forfeit all rights for future payments
under the 30-year contract or wetland
reserve easement restoration agree-
ment, and must refund all or part, as
determined by NRCS, of the payments
received, plus interest.
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SECURITY PROGRAM

Subpart A—General Provisions
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1469.3
1469.4

Applicability.

Administration.

Definitions.

Significant resource concerns.

1469.5 Eligibility requirements.

1469.6 Enrollment criteria and
process.

1469.7 Benchmark condition inventory and
conservation stewardship plan.

1469.8 Conservation practices and activities.

1469.9 Technical assistance.
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1469.22 Conservation practice operation and
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1469.23 Program payments.

1469.24 Contract modifications and transfers
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1469.25 Contract violations and termination.
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croppers.

1469.31 Appeals.

1469.32 Compliance with regulatory meas-
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AUTHORITY: 16 U.S.C. 3830 et seq.

§1469.2

SOURCE: 70 FR 15212, Mar. 25, 2005, unless
otherwise noted.

Subpart A—General Provisions

§1469.1 Applicability.

(a) This part sets forth the policies,
procedures, and requirements for the
Conservation Security Program (CSP)
as administered by the Natural Re-
sources Conservation Service (NRCS)
for enrollment during calendar year
2004 and thereafter.

(b) CSP is applicable only on pri-
vately owned or Tribal lands in any of
the 50 States, the District of Columbia,
the Commonwealth of Puerto Rico,
Guam, the Virgin Islands of the United
States, American Samoa, and the Com-
monwealth of the Northern Marianna
Islands.

(¢) The Commodity Credit Corpora-
tion (CCC), by and through the NRCS,
provides financial assistance and tech-
nical assistance to participants for the
conservation, protection, and improve-
ment of soil, water, and other related
resources, and for any similar con-
servation purpose as determined by the
Secretary.

§1469.2 Administration.

(a) The regulations in this part will
be administered under the general su-
pervision and direction of the Chief,
Natural Resources Conservation Serv-
ice (NRCS), who is a Vice President of
the CCC.

(b) The Chief may modify or waive a
provision of this part if the Chief deter-
mines that the application of such pro-
vision to a particular limited situation
is inappropriate and inconsistent with
the goals of the program.

(c) The Chief determines fund avail-
ability to provide financial and tech-
nical assistance to participants accord-
ing to the purpose and projected cost of
contracts in a fiscal year. The Chief al-
locates the funds available to carry out
CSP to the NRCS State Conserva-
tionist. Contract obligations will not
exceed the funding available to the
Agency.

(d) The State Conservationist may
obtain advice from the State Technical
Committee and local workgroups on
the development of State program
technical policies, payment related

909



		Superintendent of Documents
	2016-07-08T06:03:03-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




